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PROOF OF DISABILITY 
By Fred. S. Knight 

\n imsurer may retain a premium which was paid after the occur- 
rence of disability but prior to the making of proof of disability as 
required by the terms of the policy. Such in effect was the decision 
of the Court of Appeals of Kentucky in Pacific Mutual Life Insurance 
= of California v. Paynter, 75 Southwestern (2d) 335; 84 Insurance 
Law Journal 536. 

On November 10, 1927 Dr. Charles C. Paynter took out a policy 
on his life in the defendant company. The policy contained a provision 
that should the insured become permanently totally disabled, the com- 
pany, upon proof furnished that such disability had lasted not less than 
90 days, would waive the payment of all future premiums required as 
they became due and pay the insured a monthly income of $150, such 
waiver to be effective and the first of such monthly income payments 
to become due as of the date of receipt at the home office of the company 
of due written proof of such disability. On October 23, 1931 the wife 
of the insured wrote the insurer's general agent at Ashland, Ky., advising 
him that a premium on the policy would fall due on November 10 and 
that the insured was taken ill with typhoid fever on August 1 and was 
still unable to resume his regular duties thus making it impossible to 
meet the regular premium on the policy. In reply the agent advised 
the beneficiary of a way in which the insured might arrange to take 
care of the premium and such premium was duly paid. On December 
22, 1931 the insured submitted written proof of total disability by 
reason of his typhoid fever attack lasting from July 28, 1931 to 
November 24, 1931. Subsequently the insured brought suit to recover 
the amount of the premium paid on November 10, 1931. 


Reversing the judgment of the trial court in favor of the insured 
the Court of Appeals of Kentucky held that the liabillity of the insurer 
to waive payment of premium by the insured was only to become 
effective upon receipt by the company of written proof of the insured’s 
continuous total disability having been suffered for a period of 90 days 
and of its continuing after and beyond such period until a premium 
payment should become due. It was pointed out that no such proof 
was furnished the company until December 22, after the disability had 


. Knicnt, Editor 





terminated. The court further held that the company was not liable 
to refund the premium paid at the time when it had received no proof 
that the insured had undergone a 90-day period of total disability by 
reason of which the insured was then in position to ask a waiver of 
premium. 

As pointed out by the court the period from which the insurer was 
to become obligated to make the waiver of payment of premium was 
from the date of receipt at the home office of the company of due 
written proof of total ee 


AMERICAN INSURANCE COMPANY OF 
NEWARK IN FINE CONDITION 


The eighty-ninth financial statement of the American Insurance 
Company of Newark, N. J., as of January 1, 1935, shows assets of 
$26,596,808.91, of which $2,289,309.93 is in United States Government 
bonds, and $1,290,762.31 in cash in banks and on hand. Railway and 
other bonds and stocks are listed at $15,159,754.17. 

3onds are carried on an amortized basis prescribed by the New 
York insurance department. Stocks are carried at December 31, 1934, 
market quotations. On the basis of December 31, 1934, market quota- 
tions for bonds and stocks owned, the total admitted assets of the 
American of Newark would be increased to $26,639,649.72. 

Under liability account the statement shows reserve for unearned 
premiums of $11,586,898.41; reserve for losses in process of adjustment 
$2,010,484.30; reserve for taxes $535,000; reserve for depreciation on 
real estate $272,000; special reserve fund of $300,000, and reserve for 
all other claims, $607,470.47. 

The paid in capital of the American is $3,343,740 and the net sur- 
plus is $7,941,215.73, making a surplus to policyholders of $11,284,955.73 
as of January 1, 1935, as compared with a policyholders’ surplus of 
$8,626,677.74 as of January 1, 1934. 

The American of Newark enjoys a splendid reputation for service 
and prompt adjustment and settlement of loss claims. Its officers are 
men of wide experience in fire and marine underwriting. Paul B. 
Sommers is president; C. Weston Bailey is chairman of the board. 
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LIFE 


SANDERSON vy. POSTAL LIFE INS. CO. OF NEW YORK. No. 1001. 
Circuit Court of Appeals, Tenth Circuit. Aug. 15, 1934. 
Rehearing Denied Sept. 25, 1934. 
72 Federal Reporter (2d) 894. 
2, INSURANCE. 
Life insurance contract made in Colorado with foreign insurer held subject to 
Colorado statute defining insurer’s liability in case of default in payment of pre- 
miums after three years (Mills’ Ann. St. Colo. 1891, § 2223). 


(For other cases, see Insurance, Dec. Dig. § 147[2].) 
3. INSURANCE. ’ 

Where specific options granted to insured by life policy on failure to pay pre- 
miums and statutory liability of insurer on happening of same contingency were 
conditioned on legal surrender of policy within 30 days and on insured’s written 
application within six months, respectively, and no such surrender or application 
was made until more than 17 years after failure to pay premiums, all rights of 
insured in respect of such options and under statute were barred ( Mills’ Ann. St. 
Colo. 1891, § 2223). 

(For other cases, see Insurance, Dec. Dig. § 366.) 

4 INSURANCE. 

Courts cannot disregard condition upon which rests the liability imposed by 
statute on life insurers in case of nonpayment of premiums (Mills’ Ann. St. Colo. 
1891, § 2223). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

5. INSURANCE. 

Legislature may condition as it pleases rights granted to insured in addition 
to those granted by life policy (Mills’ Ann. St. Colo. 1891, § 2223). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

7. INSURANCE. 

Where life insurance contract was made in Colorado by New York insurance 
company, New York statute relating to liability of insurance companies in case of 
nonpayment of premiums was not, as such, a part of the policy (Laws N. Y. 1892, 
¢. 690, § 88). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


8. INSURANCE. 


Where Colorado life insurance contract made by New York insurance company 
provided that, if specific options granted by policy should not be exercised within 
30 days after nonpayment of premium, owner would be entitled to the surrender 
value in paid-up insurance specified in name New York statute, the surrender 
value of paid-up insurance specified in such statute was controlling, but not the 
condition in the statute that demand therefor, with surrender of policy, should be 
made within six months (Laws N. Y. 1892, c. 690, § 88.) 

(For other cases, see Insurance, Dec. Dig. § 366.) 

9, INSURANCE. 

Where life policy provided that, if specific options granted by policy should not 
be exercised within 30 days after nonpayment of premium, owner would be entitled 
to surrender value in paid-up insurance specified in named statute, the provision 
was self-executing upon owner's failure to so exercise specific options, and issu- 
ance of paid-up policy was not essential to insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

10. INSURANCE. 

Ambiguous life policies should be construed in favor of assured and so as to 
avoid forfeiture of assured’s rights. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

ll. INSURANCE. 


Where life policy provided that, if specific options granted by policy should not 
be exercised within 30 days after nonpayment of premium, owner would be entitled 
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to surrender value in paid-up insurance, and owner failed to so exercise such options 
when policy carried a reserve of $3,830, such reserve held automatically applied to 
paid-up insurance, payable upon insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 
12. INSURANCE. 

True meaning of life policy may not be varied to meet the exigencies of an 
owner who, during 17 years, took no action to enforce his rights. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

13. INSURANCE. 

Where, upon insured’s death, he owned paid-up life policy, but insurer refused 
to pay, beneficiary had an adequate remedy at law, and could not maintain bill in 
equity against insurer on mere allegation that insurer held proceeds in trust for 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

14. INSURANCE. 

Liability on life policy is a “debt,” for collection of which the remedy at law 
is adequate. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

Appeal from the District Court of the United States for the District of 
Colorado: J. Foster Symes, Judge. 

Suit by Alice Marie Sanderson, as administratrix of the Estate of Charles 
P. Allen, deceased, against the Postal Life Insurance Company of New York. 
From a decree dismissing plaintiff’s bill, plaintiff appeals. 

\thrmed. 

__Albert L. Vogl, of Denver, Colo. (Carle Whitehead and F. A. Wachob, both 
of Denver, Colo., on the brief), for appellant. 

Arthur H. Laws, of Denver, Colo. (G. C. Bartels and Walter W. Blood, both 
of Denver, Colo., on the brief), for appellee. 

Before Phillips, McDermott, and Bratton, Circuit Judges. 

McDermott, Circuit Judge. : 

On September 13, 1932, appellant filed a bill in equity alleging that she is the 
beneficiary of a policy insuring the life of Charles P. Allen who died on December 
19, 1916; that Allen paid all the premium thereon from April 15, 1898, up to, but 
not including, the one due April 15, 1915; that the policy, and applicable statutes, 
provide that upon default in the payment of premiums, the company became obli- 
gated to issue a paid-up policy for $6,034.44, such being the amount of paid-up 
insurance purchasable with the accumulated reserves of the policy. The bill further 
alleges that the company has failed to issue such paid-up policy, although demand 
therefor was made after appellant learned of the existence of the policy on May 
21, 1932. The prayer is for a decree requiring the company to issue such paid-up 
policy and to account as trustee for the principal sum thereof with eight per cent 
interest from December 19, 1916. 

[1] Appellee moved to dismiss the bill on the ground (1) that it does not 
state facts sufficient to constitute a cause of action in equity, and (2) that the 
cause of action is barred by the statute of limitations of Colorado. Tlic trial court 
dismissed the bill upon the second ground. This appeal is from that order. The 
question before this court is whether the bill was rightly dismissed, and not whether 
wt correct reason was assigned therefor. 

Counsel agree that, upon default in payment of premiums, the owner 1s 
entitled to a new paid-up policy of insurance, and that the issuance of such a new 
policy is necessary before an action can be maintained at law by the beneficiary. 
Our examination of the contract has led us to a different conclusion. Since that 
question underlies this equitable action, we proceed first to its examination. 

The policy provides that, upon nonpayment of premiums, “the owner will be 
entitled, on legal surrender of this poli¢y within 30 days thereafter, to one of the 
methods of settlement provided in the table upon the third page hereof at the 
Gate of surrender, as follows: 

“1. [Extended assurance for a term]; or 

“2. Receive a Paid-up Life Policy for the amount specified in the said table 
1$5360] ; or 
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“3. Receive the amount specified in the said table as the Cash Value of this 
Policy. 

“Should no choice be made within said thirty days of the foregoing methods 
of settlement, the owner of this Policy will still be entitled to the surrender value 
in paid-up assurance, specified in the Statutes of the State of New York, Laws of 
1892, chapter 690, article 2, Section 88.” 

|2] The bill alleges that the policy contract was made in Colorado. Section 

Mills’ Ann. Stats. of Colorado, 1891, was in effect when the contract was 
made. That statute was thus impressed upon the policy contract. In a rough sense 
it “became a part of the contract,” although it does not need the consent of the 
contracting parties to give it vitality; it “molds the obligation of the contract into 
conformity with its provisions.” Hanover Fire Ins. Co. v. Dallavo (C. C. A. 6) 
274 IF. 258, 265. See, too, dissenting opinion of Mr. Justice Cardozo in Coombes v. 
Getz, 285 U. S. 449, 52 S. Ct. 435, 76 L. Ed. 866. That statute provides that if 
there is default in payment of premiums after three years, “the company shall 
convert the same into a paid-up policy for as many dollars as the value of such 
policy will purchase, to be determined by the table of surrender values in use by 
such company at the time of the issue of policy, which shall be not less than the 
full net value of the policy per actuaries’ experience table of mortality, four per 
cent. interest; Provided, That the application be made in writing for such paid-up 
policy by the assured within six months after default in the payment of premiums 
shall first have been made.” 

Article 2, § 88, c. 690, Laws of New York, 1892, referred to in the policy 
contract, provides that if a policy lapses after the third year, the reserves thereon, 
computed according to the American Experience Table of Mortality at four and 
one-half per cent interest, shall, on demand made with surrender of the policy 
within six months, be applied to purchase extended or paid-up insurance as agreed 
upon in the policy, or, failing such agreement, to purchase extended or paid-up 
insurance at the option of the owner of the policy, such option to be exercised in 
the demand made within six months. 


The bill affirmatively discloses that no demand for a paid-up policy was made 
by appellant until more than 17 years after lapse, for it alleges that appellant did 
not know of the existence of the policy until that date. No demand by the assured 
is alleged, although he lived 20 months after lapse. It is alleged that Allen made 
no election as provided by the policy, and that on March 7, 1917, the person then 
in possession of the policy notified the company of Allen’s death, and liability was 
denied by the company. 


|3-6] Appellant has no rights under the specific options granted in the policy; 
those options expired 30 days after lapse, and the bill alleges that Allen failed to 
exercise them. 

Nor has she any rights under the Colorado statute, for that statutory right 
is expressly conditioned upon a demand in writing made within six months after 
the default of April 15, 1915. No such demand is alleged. Appellant somewhat 
cautiously suggests that we excise the proviso for a demand in six months from 
the statute. We cannot take such liberties with the statute. When the legislature 
conferred upon the owner of this policy a right not contained in the agreement, 
it was within its power to impose conditions upon the right so conferred. In 
Knapp v. Homeopathic Mutual Life Ins. Co., 117 U. S. 411, 6 S. Ct. 807, 29 L. Ed. 
960, failure to demand a paid-up policy within the 90 days after default provided 
in the policy, was held to be fatal to recovery. The great weight of authority 
is in accord. Cooley’s Briefs on Insurance, p. 3842, and Note to Lenon v. Mutual 
Life Ins. Co. (80 Ark. 563, 98 S. W. 117) 8 L. R. A. (N. S.) 193. 


|7| Appellant apparently contends that the 1892 New York statute is in- 
corporated in the policy either by reference or ex proprio vigore. It is not 
incorporated therein by its own force because this is a Colorado contract (see 
Note 2) and because the 1892 law had been repealed four weeks before this 
contract was made. For reasons that shall presently be stated, we do not 
believe it is incorporated in the contract by reference. But were it otherwise, 
appellant could press no claim thereunder, for it, like the Colorado statute, 
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requires a written demand within six months from lapse to bring the right to a 
paid-up policy into existence. 

There is left for consideration the clause which concludes the paragraph of 
the policy granting the options in case of lapse. It reads: 

“Should no choice be made within said thirty days of the foregoing methods 
of settlement, the owner of this Policy will still be entitled to the surrender value 
in paid-up assurance, specified in the Statutes of the State of New York, Laws 
of 1892, chapter 690, article 2, Section 88.” 

[8] We are of the opinion that this sentence does not incorporate the New 
York statute, with its condition as to demand in the policy. It does not use the 
conventional language for that purpose. On the other hand, it specifically provides 
that in event the owner neglects to exercise either of the options that he “will 
still be entitled to the surrender value in paid-up assurance.” This right is not 
burdened by a condition that written demand be made in six months, and there is 
uo justification for reading such a condition into it. The New York statute is 
referred to, not to bring over its condition as to demand, but to fix the amount 
of the paid-up assurance. The language is “* * * the surrender value in paid-up 
assurance, specified in the Statutes of the State of New York.” 

[9] Nor does it require the issuance of a new paid-up policy to fix liability 
upon the company. The clause is self-executing. By its terms, the owner is 
entitled to paid-up assurance of the specified amount. There is a_ significant 
departure in the language used in this clause from that used in the preceding 
lines of the same paragraph. In those lines an option is granted the owner to 
“received a paid-up life policy” for a certain amount” on legal surrender of this 
policy.” It may be that under that option the company would not be hable until 
a new policy was issued. But where no option was exercised that language was 
departed from, and a quite different expression used, to wit, that the owner 
became entitled to “paid-up assurance.” In Metropolitan Life Ins. Co. v. Smith 
(Ga. App.) 172 S. FE. 654, a very similar clause was held to be automatic in its 
operation. 

[10-12] At most, the clause is ambiguous, and in that event, the ambiguity 
should be resolved in favor of the assured. Another applicable rule is that 
ambiguous assurance contracts should he construed to avoid a forfeiture of the 
rights of the assured. Both of these rules of construction support the interpre- 
tation we place upon the clause. Such interpretation imposes liability automatically 
upon the company for the paid-up assurance, avoids forfeiture of the reserve 
values in event no paid-up policy is issued, and avoids the necessity of an owner 
going to the needless expense of a suit to procure a paid-up policy before 
recovery thereon may be had. This clause is the forerunner of clauses found in 
modern policies that if the owner fails to exercise any option, the reserve is 
automatically applied to the purchase of assurance. When the assured lapsed 
this policy, it carried a reserve of $3,830, which he was entitled to draw down 
in cash or in one of two kinds of assurance. Failing to exercise his option, the 
reserve should be, and we hold was, automatically applied to the purchase of 
paid-up assurance. If suit had been seasonably brought upon the death of the 
assured for the amount of paid-up assurance specified in the New York Statutes, 
certainly the company could not have successfully defended on the ground that 
no new policy had been issued or demanded. We are not unaware of the fact 
that, because of the peculiar circumstances of this case, it may be more favorable 
to this beneficiary, 17 years afterward, otherwise to construe this clause. But 
the true meaning of the policy is the same, whatever it is, with all policyholders 
and at all times. And to policyholders generally, and to this particular policy- 
holder at the time of lapse and upon his death, the construction given is more 
favorable than the one suggested by appellant. That construction cannot be 
varied to meet the particular situation of one owner failing to take action for 
17 years. It may also be observed that if a new policy is required, and a 
demand therefor a condition precedent to liability, such a demand must be 
made within a time which is reasonable under the circumstances, and that the 
courts adhering to that view have held that more than five years is an unreason- 
able time. (See Note 3.) Seventeen years elapsed here before a demand was 
made. 
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[13-14] We conclude that, upon the facts alleged in the bill, the beneficiary 
was entitled to recover the amount of the paid-up assurance specified in the 1892 
New York statute upon the death of the assured under the contract as written, 
and that the issuance of a new policy was not a condition precedent to such 
liability. There was therefore an adequate remedy at law. The adequacy of the 
legal remedy is not defeated by a naked allegation that appellee holds the proceeds 
of the policy in trust for the beneficiary. Liability on a policy of life insurance 
is a debt, and the remedy at law is appropriate and adequate. 

Whether such action at law is barred by any applicable statute of limitations, 
or whether the circumstance of a lost policy or the absence of appellee from 
the state tolls the statute, are questions not before us and upon which no opinion 
is expressed. 

No cause of action in equity being stated in the bill, it is unnecessary to 
inquire whether the doctrine of laches would be a bar if a cause of action had 
been stated. 

The decree dissmissing the bill is 

Affirmed. 


NEWRITER v. LIFE & CASUALTY INS. CO. OF TENNESSEE. 7 Div. 60 
Court of Appeals of Alabama. May 15, 1934. 
Rehearing Denied June 5, 1934. 
157 Southern Reporter 71. 
1. INSURANCE. 
Application not incorporated in insurance policy or attached thereto is not 
part of contract (Code 1923, § 8371). 
(For other cases, see Insurance, Dec. Dig. § 151[2].) 
2. INSURANCE. sa 
Law of waiver and estoppel as respects insurer cannot be abolished by 
contract. 
(For other cases, see Insurance, Dec. Dig. § 371.) 
3. INSURANCE. te ae 
Insurer’s agent procuring or writing policy invalidating excess insurance, 
if any, created under prior policy effective concurrently therewith, held author- 
ized to waive existence of concurrent insurance and to estop insurer from invok- 
ing concurrent insurance as defense. 
(For other cases, see Insurance, Dec. Dig. § 376[1].) 
4, INSURANCE. 
Insured may properly rely on information from insurer’s agent in procuring 
policy. 
(For other cases, see Insurance, Dec. Dig. § 129.) 
5. INSURANCE. ‘ or ‘ . . : 
Notice of facts known to agent acting within scope of authority, including 
solicitors, as regards matters known to them before executing policy, is imput- 
able to life insurer. 
(For other cases, see Insurance, Dec. Dig. § 95.) 
6. INSURANCE. 
Insurer may expressly or impliedly waive policy condition respecting prior 
insurance, as by accepting premiums with knowledge of breach. 
(For other cases, see Insurance, Dec. Dig. § 372.) 
7. INSURANCE. 

Insurer is bound by knowledge of agent collecting premiums, who must report 
to insurer information acquired within scope of agency concerning contracts, as 
regards conditions as to prior insurance. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 
Appeal from Circuit Court, Calhoun County; R. B. Carr, Judge. 
Action by Grace Newriter against the Life & Casualty Insurance Company 


of Tennessee, on a policy of insurance. From a judgment of nonsuit, plaintiff 
appe eals. 
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Reversed and remanded. 

Certiorari denied by Supreme Court in Newriter v. Life & Casualty Ins. 
of Tennessee (7 Div. 262) 157 So. 73. 

Chas. F. Douglass, of Anniston, for appellant. 

Moreau P. Estes, of Nashville, Tenn., for appellee. 

Rick, Judge. 

Suit by appellant, as beneficiary, on a life and casualty policy. 

The appeal is from a judgment of nonsuit because of adverse rulings by the 
court on the pleadings. 

It is made to appear that the policy, in amount $1,000, in question, was issued 
on December 21, 1931, on the life of one Roy L. Gladden, naming appellant, the 
mother, as beneficiary; that theretofore on January 20, 1930, a like policy, in 
the same amount, had been issued by appellee on the life of the same Roy L. 
Gladden, naming Mary Gladden, the wife, as beneficiary; that each of said policies 
contained the following clause, to wit: “If a like Travel and Pedestrian policy 
or policies previously issued by the Company to the insured be in force con- 
currently herewith, making the aggregate indemnity in excess of $1000.00, the 
excess insurance shall be void and all premiums paid for such excess shall be 
returned to the insured.” And that the amount of the policy payable to Mary 
Gladden had been paid to her. 

So far as appears, the application for the policy sued on was not incorporated 
as a part of the policy contract. Code 1923, § 8371. 

We think the following principles of the law of our state govern this case, 
namely 

{1] 1. “Insurance application, not made part of policy by being incorporated 
therein or attached thereto, is not part of contract.” Independent Life Ins. Co. 
of America v. Butler, 221 Ala. 501, 129 So. 466. 

{2] 2. The law of waiver and estoppel, as respects insurer, cannot be abolished 
by contract. Great American Ins. Co. v. Dover et al., 219 Ala. 530, 122 So. 638. 

[3, 4] 3. Agent of insurance company, while procuring or writing the policy 
here sued on, had authority to waive the existence of the concurrent insurance 
{Mary Gladden policy, supra) on the life of Roy L. Gladden, “and to estop the 
defendant (appellee) from setting up the existence of this concurrent insurance 
as a defense. * * * The insured has a right to rely on statements and information 
given him by insurers’ agent in procuring policy.” West et al. v. Federal Auto- 
mobile Ins. Ass'n, 22 a Bi: 467, 116 So. 898; American Ins. Co. of City of 
Newark, N. J. v. Inzer, 216 Ala. 553, 114 So. 187. 

[5] 4. Law imputes at insurer notice of facts coming to knowledge of agent 
acting within ee of authority in prosecution of life insurer’s business. Ameri- 
can Life Ins. Co. Buntyn, 227 Ala. 32, 148 So. 617. 

16, 7] 5A wales condition as to prior insurance may be expressly or 
impliedly waived by insurer, as where, with knowledge of breach of the con- 
dition, it continues to accept premiums. The rule that knowledge of an insur- 
ance agent is the knowledge of the insurance company as to matters within 
the general scope of his authority applies to solicitors with reference to matters 
known to them prior to execution of the policy. An agent, collecting premiums 
for insurer, must report to his principal information regarding such contracts 
coming to his knowledge and within the scope of his agency, and the insurer is 
bound by his knowledge. National Life & Accident Ins. Co. v. Jackson, 18 
Ala. App. 347, 92 So. 201. 

It is manifest that the rulings inducing the nonsuit in this case, and which are 
properly brought before us for consideratio1i, were: not made in accordance with 
the principles we have set down. 

Accordingly, the judgment appealed from is reversed, and the cause remanded, 
in order that the said rulings may be made to conform to the law as we have 
hereinabove stated it 

Reversed and remanded. 
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NEWRITER v. LIFE & CASUALTY INS. CO. OF TENNESSEE. 7 Div. 262. 
Supreme Court of Alabama. Oct. 4, 1934. 
Rehearing Denied Nov. 1, 1934. 
157 Southern Reporter 73. 
1. INSURANCE. 

Clause, in life policy, limiting liability to return of premiums where policy of 
same kind is in force on insured, is waived where second policy is issued and 
premiums received thereon by insurer or its authorized agent with knowledge of 
first policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

2. INSURANCE. 

Notice of facts coming to knowledge of agent acting within scope of author- 
ity in prosecution of life insurance business is imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

3. INSURANCE. 

Law of waiver and estoppel with respect to insurers cannot be abolished by 
contract. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. INSURANCE. 

Act or conduct amounting to waiver or estoppel must be by one with author- 
ity to waive or estop in particular circumstances or business, and done in course 
of business with knowledge of material facts constituting such waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

5. INSURANCE. 

In action on life policy, where plea was that insurer was liable only for return 
of premium because of provision avoiding policy where policy of same kind was 
in force on insured, replication that insurer was estopped to rely on plea because 
of retention of premiums until after insured’s death with notice of existence of 
prior policy and that insurer had thereby waived defense in plea held not demur- 
rable 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

Certiorari to Court of Appeals. 

Petition of the Life & Casualty Insurance Company of Tennessee for cer- 
tiorari to the Court of Appeals to review and revise the judgment and decision 
of that court in Grace Newriter v. Life & Casualty Ins. Co. of Tenn., 157 So. 71. 

Writ denied. 


Replication 21 is in substance as follows: At the time of taking the applica- 
tion for the policy in suit, T. G. Batley, who was at the time acting in the line 
and scope of his authority as agent of defendant, his duties being to solicit and 
acquire for defendant insurance of this type and to collect premiums on such 
policies when issued, had ‘notice and was aware of the existence on the same Roy 
Gladden of the other policy referred to in plea and of the payment of premium 
thereon; that just after he had collected a premium on such other policy, at the 
same place and on the same occasion, he solicited or asked this plaintiff to take 
a policy of the same kind, saying in substance that under the other policy Mary 
Gladden would receive $1,000 in event of the accidental death of Roy Gladden and 
that if plaintiff would take a policy of the same kind she, too, would receive a 
like sum in event of the accidental death of said Roy Gladden; that plaintiff 
believed and relied upon the statement made by said agent and because thereof 
took out the policy in suit; that plaintiff was not then advised of the provision 
of the policy quoted in plea and did not know of its existence and did not read 
the policy until after the accidental death of insured, being satisfied that she had 
been given the protection bought from said agent. It is further averred that, in 
addition to the foregoing, defendant had further notice in this: Plaintiff was, at 
the time of the application for the policy in suit, staying with her son, Roy 
Gladden, as a member of the family, and so remained from that time (December, 
1931) until May, 1932. During this time premium collections on both policies were 
handled by the same agent or agents of defendant, they being soliciting and col- 
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lecting agents, and acting at the time of such collections in the line and scope of 
their duties as such, with notice that both policies were on the same insured. 
Under the practice of defendant, both policies were listed on the same page of 
the agent’s collection book because of premiums being paid from the same resi- 
dence. Both policies were of the same type and designation, premiums on both 
payable weekly. With this listing and identification of these two policies, reports 
on premium collections as made were made to the district office and general 
agency of defendant at Birmingham, whence said collections, with like identifica- 
tion of the policies, were sent as collected to the home office of defendant. With 
all this notice defendant received and held the premiums payable on the policy in 
suit, never offering a return thereof until after the death of insured, she then 
refusing and still refusing to accept a return of said premiums; and it is averred 
that defendant is estopped from setting up, as a defense to this suit, the existence 
and payment of said other policy. 

Moreau P. Estes, of Nashville, Tenn., for petitioner. 

Chas. F. Douglass, of Anniston, for respondent. 

THOMAS, Justice. 

The initial pleading consisted of a complaint alleging the issue of the policy 
on December 21, 1931, on the life of Roy L. Gladden, designating as beneficiary, 
appellant (the mother), and containing other necessary averments not here recited. 

To the several counts of the complaint, defendant filed pleas, among which 
was the following: 

“For further plea says the policy sued on contains the following provision: 

“Tf a like Travel and Pedestrian policy or policies previously issued by the 
Company to the insured be in force concurrently herewith, making the aggregate 
indemnity in excess of $1,000.00, the excess insurance shall be void and all pre- 
miums paid for such excess shall be returned to the insured.’ 

“At the time the policy sued on, #G9097867, was issued on December 21, 
1931, on the life of Roy L. Gladden with plaintiff, Grace Newriter, as beneficiary, 
there was previously issued on January 20, 1930, on the life of said Rov L. 
Gladden, with Mary Gladden, wife, as beneficiary, policy #G8053220, which policy 
also contained the same provision as above set out. Defendant has paid to the 
said Mary Gladden, wife of the said Roy L. Gladden, under said policy #G8053220 
the sum of $1,000, and accordingly is not liable for any further sum under said 
policy #G9097867 on the life of said Roy L. Gladden with Grace Newriter, motlier, 
plaintiff, as beneficiary, except that it is obligated to return all premiums paid on 
said policy #G9098767 sued on in this case, which is the sum of $4.50, which 
defendant offered to pay and tendered to plaintiff, and which it now tenders and 
pavs into Court.” 

The plaintiff replied to that plea with replication No. 16, that the quotation 
from the application that insured was not then a member of defendant, “if matter 
properly to be pleaded, cannot operate as defensive matter to this suit because 
defendant had notice of the existence on the same Roy Gladden of the other 
policy referred to in plea, and, with this notice collected and retained the premiums 
on the policy in suit until after the death of the insured, tendering same then, 
which plaintiff refused and did not receive and defendant thereby waived the 
right to plead this provision as defensive matter to this suit,” as constituting a 
waiver. The statements of fact contained in replication No. 21 seeking to charge 
defendant with notice amounted to an estoppel as set up in replication No. 21. 

[1, 2] It has been declared by this court that a policy clause limiting liability 
to return of premiums, if policy of same kind is in force on the insured, is waived 
if, with knowledge of the first policy by the company or its agent with authority, 
the second is issued and premiums received thereon. The law imputes to the 
insurer notice of facts coming to the knowledge of the agent acting within the 
scope of authority in prosecution of life insurance business. American Life Ins. 
Co. v. Buntyn, 227 Ala. 32, 148 So. 617; American Cent. Life Ins. Co. v. First 
Nat. Bank of Enterprise, 206 Ala. 535, 90 So. 294; American Ins. Co. of City of 
Newark, N. J. v. Inzer, 216 Ala. 553, 114 So. 187; Royal Exchange Assurance of 
London vy. Almon, 202 Ala. 374, 80 So. 456; National Life & Accident Ins. Co. v. 
Jackson, 18 Ala. App. 347, 92 So. 201; 81 A. L. R. 843, 844. 

' ‘3, 4] It is further declared that the law of waiver and estoppel with respect 
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to insurers cannot be abolished by contract. American Equitable Assur. Co. v. 
Powderly Coal & Lumber Co., 225 Ala. 208, 213, 142 So. 37. It need not be 
observed that the act or conduct amounting to a waiver or raising of an estoppel 
must be by or that of one with authority to waive or estop in the particular cir- 
cumstances or business, and done in the course of that business and with a 
knowledge of the material facts bearing upon, entering in, and constituting such 
waiver or estoppel. 

[5] Without approving all that is said in the opinion of the Court of Appeals, 
we entertain the view and hold that the right result was announced as to the 
sustaining of demurrer to replications 16 and 21. 

The petition for certiorari is denied. 

Writ denied. 


Anderson, C. J., and Brown and Knight, JJ., concur. 


GRAND LODGE, KNIGHTS OF PYTHIAS OF ALABAMA, ete. v. 
HANNINGTON. 3 Div. 757. 
Court of Appeals of Alabama. Oct. 30, 1934. 
157 Southern Reporter 266. 
2 INSURANCE. 

All holders of insurance policies, issued by beneficial fraternal order to its 
members, subject to provisions of its constitution and by-laws, are bound by such 
constitution and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

3. INSURANCE. 

Provisions in statute and insurance policy, issued by beneficial fraternal order, 
that no subordinate lodge or officer thereof may waive provisions of order’s con- 
stitution and by-laws, make such constitution and by-laws part of insurance con- 
tract and binding on both parties (Code 1923, § 8477). 

(For other cases, see Insurance, Dec. Dig. § 718.) 

4, INSURANCE. 

Plaintiff, in action on insurance policy issued by beneficial fraternal order to 
member, in good standing in local lodge when he died, may recover, notwithstand- 
ing such lodge’s suspension for nonpayment of dues, where grand officers waived 
suspension and continued to receive local lodge’s remittances of dues by checks 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

5. INSURANCE. 

Beneficial fraternal order, authorizing, through its grand chancellor, continu- 
ance of suspended subordinate lodge and retaining checks, sent it by such lodge’s 
ficers for dues, without objection until after local lodge member’s death, of 
which such officers’ had immediate notice, waived lodge’s suspension and right to 
assert such member’s suspension thereby. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

§. INSURANCE. 

Beneficial fraternal order’s grand lodge officers, receiving for order money 
represented by checks, sent it by officers of suspended subordinate lodge, for dues, 
including endowment premiums, paid by member in good standing in such lodge 
vhen he died ratified such officers’ receipt of premiums, 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

\ppeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on a policy of life insurance by Charlotte Hannington against the 
Grand Lodge, Knights of Pythias of Alabama, Jurisdiction of the Supreme Lodge, 
Knights of Pythias, North America, South America, Europe, Asia, Africa and 
\ustralia. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

T. E. Martin, of Montgomery, for appellant. 

W. A. Jordan, of Montgomery, for appellee. 
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METCALF v. METROPOLITAN LIFE INS. Co. Civ. 5137. 
District Court of Appeal, Third District, California. Oct. 19, 1934. 
Rehearing Denied Nov. 17, 1934. 
37 Pacific Reporter (2d) 115. 
1. INSURANCE. 

Insured’s failure to exercise term insurance option under life policy after 
default in payment of premium does not prevent beneficiary’s exercise thereof 
after insured’s death; such election being property right, not mere personal 
privilege. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

2. INSURANCE. 

3eneficiary’s tender to insured of amount of insured’s indebtedness against 
life policy, authorizing payment thereof at any time while policy was in force, 
after insured’s death, held effective as against contention that policy was not in 
force because of insured’s default in payment of premium (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

3. INSURANCE. 

“Lapsed policy” is not policy entirely forfeited or canceled, but one on which 
there has been default in payment of premiums after payment thereof for three 
years; policy remaining in force according to statutory provisions after such 
default (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

4. INSURANCE. u 

Beneficiary’s tender to insurer of amount of insured’s indebtedness against life 
policy, lapsed for nonpayment of premium, after insured’s death, did not reinstate 
primary insurance, in view of policy provision for reinstatement by insured, who 
never applied therefor. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

5. INSURANCE. 3 : 

Insured’s indebtedness against life policy, giving him certain options, pre- 
dicated on absence of indebtedness, after default in payment of premiums, did 
not bar his exercise of statutory option (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 366.) 

6. INSURANCE. ’ 

Statutory provision for term insurance after default in payment of premium 

. “. . . . s ’ ® ac 
must be read into life policy giving no options because of insured’s indebtedness 
to insurer (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

7. INSURANCE. 

Court’s findings in action on life insurance policy that net reserve or cash 
surrender value after grace period for payment of premium in default would pur- 
chase term insurance for period terminating after insured’s death held sufficient to 
support judgment for extended insurance. 

Insured died 37 days after due date of unpaid premium, and court 

found that net reserve or cash surrender value of policy at expiration of 30- 

day grace period would purchase term insurance in amount of policy at 

insured’s age for 1 year and 96 days under one mortality table and over 

3 months under another. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

8. INSURANCE. 

Primary insurance not being reinstated by beneficiary’s offer to pay indebted- 
ness against life policy at date of insured’s death, there was no sum available for 
purchase of pure endowment under option in policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from Superior Court, Napa County; Percy S. King, Judge. z 
Action by Nellie G. Metcalf against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 
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Modified, and affirmed as modified. 

Knight, Boland & Riordan and F. Eldred Boland, ali of San Francisco, for 
appellant. 

Clarence N. Riggins, of Napa, for respondent. 

Mr. Justice PLUMMER delivered the opinion of the court. 

The plaintiff in this action had judgment against the defendant for and on 
account of a certain life insurance policy issued by the defendant upon the life of 
her husband, Charles C. Metcalf. From this judgment the defendant appeals. 

On March 14, 1921, the insurance company issued its policy to Charles C. 
Metcalf, whereby it promised to pay to respondent, as beneficiary, upon proof of 
death of Charles C. Metcalf, $1,000, less any indebtedness existing against said 
policy, in consideration of the application and the payment of a quarterly pre- 
mium of $14.28, on the 14th day of every March, June, September, and December 
thereafter until twenty years’ premiums should have been paid. All of the pre- 
miums were paid upon the policy up to and including June, 1932. The premium 
falling due on September 14, 1932, was not paid. Charles C. Metcalf, the insured, 
died on the 21st day of October, 1932. The policy provided for thirty days’ grace 
in the payment of overdue premiums. No such payment, however, was ever made. 
During the life of the policy, the insured had borrowed thereon the sum of 
$402.69, giving a note therefor signed by himself, and also by the plaintiff in this 
action. At the expiration of the thirty days’ grace which we have just mentioned, 
it is contended by the appellant that the net reserve or cash surrender value of 
the policy was the sum of $26.13. After the death of the insured, the plaintiff 
tendered to the appellant the amount of the indebtedness, but payment was refused; 
the contention of the appellant being that the policy was no longer in force. 

The policy involved in this action contains the following provisions alleged to 
be applicable where the insured has defaulted in the payment of any premium, to 
wit: “Upon failure to pay any premium or any part thereof when due, this policy, 
except as otherwise provided herein, shall immediately lapse. If, however, the 
lapse occufs after three full years’ premiums shall have been paid, the owner 
hereof, provided there be no indebtedness hereon, shall, upon written request filed 
with the Company at its home office together with the presentation of this policy 
for legal surrender or for endorsement within three months from the due date of 
premium in default, be entitled to one of the following options: First—a cash 
surrender value. The Company in its discretion may defer the payment of the cash 
value for a period not exceeding ninety days from the date of the application 
therefor. Second—To have the insurance continued for a reduced amount of non- 
participating paid-up endowment insurance (including any existing additions to the 
credit of the policy), payable at the same time and under the same conditions as 
this policy. Such paid-up insurance shall have an increasing cash surrender value 
equal to the full reserve at the date of surrender, or a loan value up to the limit 
of the cash surrender value. Interest on loan under such paid-up insurance shall 
be payable annually in advance to the end of the policy year at the rate of six per 
centum per annum. Third—To have the insurance continued for its original amount 
as term insurance in whole number of months from due date of premium in 
default, without participation, and without the right to loan, and if the sum 
applicable to the purchase of such term insurance shall be more than sufficient to 
continue the insurance to the end of the endowment period named in the policy, 
the excess shall be used to purchase in the same manner non-participating paid-up 
pure endowment (in even dollars for each one thousand dollars of insurance) 
payable at the end of the endowment period and on the same conditions as this 
policy. The extended contract under this option may be surrendered for its full 
reserve at the date of surrender. If the owner shall not, within three months from 
due date of premium in default, surrender this policy to the Company at its home 
ofice for cash surrender value or for endorsement for paid-up insurance or term 
insurance as provided in the above options, the policy shall be continued for a 
reduced amount of paid-up insurance as provided in the second option. * * * 
\ny indebtedness of the Company under this policy will be deducted from the 
‘ash value: and such indebtedness will also reduce the amount of paid-up insur- 
ance or the amount continued as term insurance and any pure endowment payable 
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at the end of the endowment term, in such proportion as the indebtedness bears 
to the cash value at the date of premium in default.” 

It will be observed that these options are conditioned upon the following 
words: “Provided there be no indebtedness hereon.” The validity of the options 
so conditioned will be considered later, together with section 450 of the Civil Code. 

The policy likewise provides in paragraph No. 6 that: “The whole, or any 
part of the indebtedness may be repaid at any time while the policy is in force.” 

{1] The plaintiff sought to avail herself of the privileges contained in the 
third option set forth in the policy, corresponding very closely to the provisions 
of section 450 of the Civil Code. In this particular it is contended by the appel- 
lant that, the insured not having exercised any option, the right of the parties in 
relation thereto became fixed on the date of the death of the insured. Even if we 
were to conclude that the third option set forth in the policy is valid, the con- 
tention of the appellant in relation to the exercise of the option is untenable. It 
is true that in some states it is held that, if the insured does not exercise such 
option after default, no such option can be exercised after his death. That, how- 
ever, is not the law in this state. 

In Nielsen v. Provident Savings Life Assur. Soc. of New York, 139 Cal. 332, 
73 P. 168, 171, 96 Am. St. Rep. 146, where a like question was presented for 
consideration, the court disposed of the contention in the following language: “It 
is not necessary that the demand and surrender of the policy referred to in the 
statute should be made before the death of the insured. The provision in the 
statute concerning a ‘demand made’ does not expressly require that this ‘demand’ 
shall come from the insured. And, inasmuch as any other construction of the 
statute might result in a forfeiture of her rights, we will give the statute a 
liberal, and at the same time a not unreasonable, construction, and hold that this 
demand may be made by the beneficiary, the only party really interested in the 
policy, after the death of the insured. The contract of insurance does not require 
any demand. The statute does not say that the demand shall be made in the life- 
time of the insured, nor by the insured. It is but natural that the demand should 
come from the real party in interest, and the Legislature could not have intended 
that it should come from any other source after the death of the insured. In case 
a choice of a paid-up policy is made, it is to be considered as a policy issued at 
the date of the lapse, and the same is true where the choice is for an extension 
of the insurance. In that case the extension is manifestly to be deemed as having 
been made at the time of the default, although the option to take such extension 
was not exercised until after the death of the insured. The principle that, under 
such circumstances, a demand may be made after the death of the insured, was 
decided in Wheeler v. Connecticut Mutual Life Ins. Co., 82 N. Y. 554, 37 Am. 
Rep. 594.” 

In Knapp v. John Hancock Mut. Life Ins. Co., 214 Mo. App. 151, 259 S. W. 
862, 865, the Court of Appeals of Missouri held that the beneficiary’s right of 
election between options was not qualified by limitations placed upon the insured. 
The language used in the opinion in that case is applicable here, to wit: “It is 
very generally held, in cases where the options given in the policies were sub- 
stantially the same as in the policy under review in the instant case, that the 
right of election under the options given is a property right, not a mere privilege 
purely personal to the insured, and that, in case the insured die after default and 
within the period allowed for making his election, the right of election survives to 
the beneficiary. We think the holding is founded upon the soundest sort of judicial 
reasoning. Veal v. Security Mutual Life Ins. Co., 6 Ga. App. 721, loc. cit. 726, 65 
S. E. 714; McEachern v. New York Life Ins. Co., 15 Ga. App. 222, loc. cit. 231, 
82 S. E. 820; State Mut. Life Ins. Co. v. Forrest, 19 Ga. App. 296, 91 S. E. 428; 
Nielsen v. Provident Savings Life Assurance Society, 139 Cal. 332, loc. cit. 238, 
73 P. 168, 96 Am. St. Rep. 146; Wheeler v. Connecticut Mutual Life Ins. Co., 
2 N. Y. 543, loc. cit. 554, 37 Am. Rep. 594; New York Life Ins. Co. v. Noble, 
34 Okl. 103, 124 P. 612, 45 L. R. A. (N. S.) 391; Dorr v. Phoenix Mutual Lite 
Ins. Co., 67 Me. 438; Lenon v. Mutual Life Ins., 80 Ark. 563, loc. cit. 567, 98 
S. W. 117, 8 L. R. A. (N. S.) 193, 10 Ann. Cas. 467.” 

In New York Life Insurance Company v. Noble, 34 Okl. 103, 124 P. 612, 615. 
45 L. R. A. (N. S.) 391, the Supreme Court of Oklahoma, considering the right 
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of a beneficiary to make election, ruled as follows: “Therefore we think it follows 
that the rights of the beneficiary are the same as if the insured had defaulted 
then within the six months elected to take, in settlement of his rights, an exten- 
sion of the policy for such time as the net reserve in the company’s hands would 
pay for as a single premium, and that the sum recoverable is whatever the policy 
covenanted to pay except as to participation in the profits prohibited by the 
statute.” See, also, 37 C. J. 510, 511, and cases there cited. 

{2, 3] The second objection urged by the appellant is that the beneficiary had 
no right or authority to pay off the loan, and therefore that the tender made by 
her, and apparently shown to be good as a tender, was and is wholly inoperative. 
The argument in this particular is based upon the words found in the policy which 
we have heretofore set forth, to wit: “The whole, or any portion of the indebted- 
ness may be repaid at any time while the policy is in force”; it being urged by 
the appellant that upon default in the payment of the premium due September, 
1932. the policy was no longer “in force.” 

Again, the authorities show that this contention is untenable. What is called 
1 “lapsed policy” is really a misnomer, if used to convey the idea that the policy 
is entirely forfeited or canceled as to all of its provisions. It is really a policy 
only upon which there has been a default in the payment of premiums, after pre- 
miums have been paid for three full years. The policy, by virtue of section 450 
of the Civil Code, thereafter remains in force according to the provisions set 
forth in the section. 

In Knapp v. John Hancock Mutual Life Assurance, supra, we find the follow- 
ing: “Under the provisions of the policy, the insured was entitled to three options 
upon default in payment of the premium, to wit: (1) To have the policy con- 
tinued for a reduced amount as paid-up insurance, payable at the death of the 
insured; (2) to have the policy continued for its full amount as paid-up extended 
term insurance; or (3) to receive the surrender value of the policy in cash, with 
a deduction in each case of the insured’s indebtedness to the defendant.” 

The distinction is then drawn between what is called the “primary” insurance 
and the “secondary” insurance under the option provisions, and it is held that for 
all of the secondary provisions or secondary insurance the policy is still in force. 
Likewise, in the case of North Carolina Mutual Life Insurance Co. v. Terrell, 
227 Ala. 410, 150 So. 318, 89 A. L. R. 1459, it is held that the policy remains in 
force until the expiration of the period for the exercise of the options contained 
therein, and then as to the election that may be made. In that case, however, the 
court expressly withheld its ruling upon the right of the beneficiary to make an 
election of options. 

Again, in McEachern v. New York Life Insurance Co., 15 Ga. App. 222, 82 
S. E. 820, 825, the same principle is upheld. It is there said: “There were two 
forms of insurance provided for, primary and secondary. So long as the premiums 
were duly paid, the insured was entitled to the primary insurance, which. if 
carried to maturity, would have entitled the insured to certain accumulation bene- 
fit therein provided for, in addition to the face value of the policy. When the 
policy lapsed, as above stated, his right to primary insurance was forfeited, and 
the company’s liability was remitted to the secondary insurance provided for in the 
uonforfeiture provisions above quoted, to wit, paid-up insurance or extended insur- 
ance. During the 13 years preceding the lapse, the premium paid each year by the 
insured was not only paying for current insurance, but was building up a reserve 
to the policy, which paid for, and legally entitled him to, the secendary insurance 
guaranteed by the policy in case the lapse should occur by failure to pay pre- 
miums. He was as much entitled to the secondary insurance after the lapse as he 
was to the primary insurance prior to the lapse. He had paid for both.” 

It is further held that this property right, if the election was not exercised 
by the insured prior to his death, might be exercised by his legal representative, 
citing the authorities which have heretofore been cited. 

[4] While we have held that, under the particular terms of the policy involved 
in this action, payment of the indebtedness might be made after default, as the 
terms of the policy read that such indebtedness may be paid at any time while the 
Policy is in force, instead of reading, at any time ‘tons default in the payment 
of any premium, it does not follow that what has been termed “primary insur- 
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ance” in the cases which we have cited became thereby reinstated. Such holding 
would be contrary to the express terms of the policy. Paragraph 7 of the instru- 
ment under consideration precludes any such conclusion. Upon the failure to make 
payment of any premium as specified in the policy, and the expiration of thirty 
days’ grace thereafter, primary insurance could only be reinstated as provided for 
in paragraph 7 of the policy. That paragraph reads: “If this policy shall lapse in 
consequence of nonpayment of any premium when due, it may be reinstated at any 
time upon the production of evidence of insurability satisfactory to the Company, 
and the payment of all overdue premiums, with interest at six per centum per 
annum”; any loan which existed at date of default, together with interest at the 
same rate to the date of reinstatement, to be, at the option of the owner on appli- 
cation for such reinstatement, either repaid in cash or continued as au indebted- 
ness against the policy. No reinstatement was ever had or applied for by the 
insured. Thus, the rights of all of the parties became fixed at the date of the 
death of the insured as to both primary and secondary insurance, as those terms 
have been defined herein. 

[5, 6] This brings us to a consideration of section 450 of the Civil Code and 
the applicability of the three option clauses set forth in the policy. 

As heretofore stated, the options set forth in paragraph 5 of the policy are 
predicated upon there being no indebtedness. The premise upon which the options 
are based reads: “If, however, the lapse occurs after three full vears’ premiums 
shall have been paid, the owner hereof, provided there be no indebtedness hereon, 
shall, upon written request filed with the company, at its office * * * 
entitled to one of the following options.” 

There having been an indebtedness against the policy involved in the instant 
case, no options are allowed by the policy. The basis laid down for the exercise 
of any of the options set forth in the policy being illegal, recourse must neces- 
sarily be had to the provisions of the Civii Code. The fact of indebtedness does 
not legally obviate the necessity of extending to the insured the exercise of one 
of the options specified in section 450, supra. The indebtedness goes only to a 
limitation of the amount of money available in the exercise of one of the options. 
Not having, as we have said, provided for an option in accordance with the 
laws of this state in its nonforfeiture provisions, there must be read into the 
policy the first provision of the section granting nonparticipating term insurance. 
That provision reads as follows: “First—Paid-up non-participating term insuratice 
in the amount of the face of the policy, plus dividend additions, if any, for such 
a period as the net value outlined above will purchase at the net single premium, 
at the attained age of the insured at the time of the lapse, hased upon the reserve 
hasis described in the policy; provided, however, that under endowment contracts 
the term shall not extend beyond the endowment period named in the original 
contract, and the excess value, if any, shall be applied as a net single premium to 
purchase in the same manner paid-up pure endowment insurance, payable at the 
end of the endowment period named in the contract if the insured be then living.” 

[7, 8] Findings Nos. VII and VIII of the court are as follows: ; 

“That $26.13 applied as a net single premium to purchase term insurance for 
$1,000.00 at the age of 57 years, calculated on the American Experience Table ot 
Mortality and 31%4% interest would purchase said insurance for a term of 1 vear, 
9% days.” d 

“That $26.13 applied as a net single premium to purchase term insurance for 
$1,000.00 at the age of 57 years, calculated on the Metropolitan Intermediate Table 
of Mortality and 31%4% interest would purchase said insurance for a period in 
excess of 3 months.” 

Either one of these findings is sufficient to support the judgment upholding the 
right of secondary extended insurance on the life of the insured for the sum 0! 
$1,000, to a date subsequent to his death. There is no finding by the court, how- 
ever, showing any sum available for the purchase of pure endowment in the sum 
of $382, or any other sum, unless we were to hold, directly contrary to the terms 
of the policy, that primary insurance had been reinstated by the offer of plaintiff 
to pay the indebtedness existing against the policy at the date of the death of the 
insured subsequent to the fixing of the rights of the parties under the terms 0! 
the policy as they existed at that date. Nor is there anything in the record show- 
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ing the existence of any dividend additions, or the amount thereof, if any such 
had accrued. ’ 

The statutes of the various states are so different in their terms that each 
case must in large measure be governed solely by loca] provisions. As we have 
said, also, there is a conflict of authority on the right of election by the legal 
representative of the insured, yet that question we think is settled in this state. 

In view of what we have said, it is not necessary to review all of the authori- 
ties cited by the appellant. We will, however, point out some of the distinctions. 

In Rustin v. AXtna Life Insurance Co. of Hartford, Conn., 98 Neb. 426, 153 
N. W. 548, cited by the appellant, we find that, where there was an indebtedness 
against the policy at the time of the death of the insured, the holding of the 
court was that the excess of the reserve over the indebtedness could properly be 
used in the purchase of extended temporary insurance. The only question there 
involved really was the amount of the reserve applicable for the purchase of 
extended insurance. 

In Dwyer v. Metropolitan Life Insurance Co., 132 S. C. 10, 129 S. E. 8&4, 
there had been no attempt to exercise the right of election or to secure temporary 
extended insurance. 

In Massachusetts Mutual Life Insurance Co. v. Jones (C. C. A.) 44 F.(2d) 
540, it appears that the insured himself selected extended term insurance, and, in 
ascertaining the amount available for the purchase of extended term insurance, it 
was held that the indebtedness against the policy should be properly charged against 
the cash surrender value in ascertaining the term of the extended insurance. 

In the case of McDonald v. Columbian National Life Insurance Co., 253 Pa. 
239, 97 A. 1086, L. R. A. 1916F, 1244, the court, as we have stated, held that the 
right of election was personal only to the insured, and not a property right 
descending to the beneficiary or representative of the insured. This holding, how- 
ever, is contrary to the decision of the Supreme Court in the case of Nielsen v. 
Provident Savings Life Assurance Society of New York, supra, and the cases 
heretofore cited. 

With the appellant entitled to receive the amount of money tendered in pay- 
ment of the indebtedness on the insurance policy, it follows from what we have 
said that the sum of $382 should be stricken from the judgment. And it is so 
ordered. As so modified, the judgment will stand affirmed. Both parties will pay 
their own costs on appeal. 


We concur: Pullen, P. J.; R. L. Thompson, J. 


KAMISCHER v. JOHN HANCOCK MUT. LIFE INS. CO. Civ. 8798. 
District Court of Appeal, Second District, Division 2, California. Oct. 29, 1934. 


“, 


37 Pacific Reporter (2d) 126. 


1. INSURANCE. ; e f 3 

Insurer held precluded from defense that premium on life policy was unpaid, 
where policy provided that insurance granted was in consideration of application 
therefor, copy of which was attached, and of payment of annual premium, and of 
payment of like premium on certain day in each succeeding year, which provision 
was conclusive evidence of payment of premium (Civ. Code, § 2598). 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

2. INSURANCE. y ; 

That application for insurance was by its terms part of life policy and pur- 
ported to provide that policy should not be effective unless first premium install- 
ment had been paid before death, held not to change effectiveness of acknowledge- 
ment in policy that receipt of premium was conclusive evidence of its payment 
even though policy stipulated that acknowledgment should not be binding until pre- 
mium was actually paid (Civ. Code, § 2598). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Appeal from Superior Court, Los Angeles County; Joseph P. Sproul, Judge. 

Action by Anna Kamischer against the John Hancock Mutual Life Insurance 
Company. From a judgment of nonsuit, plaintiff appeals. 

Reversed. 

Pelton & Warne and Clore Warne, all of Los Angeles, for appellant. 







































































INSURANCE. 

Post office employee’s application for retirement, followed by issuance to em- 
ployee of certificate of retirement allowing him retirement annuity, constituted 
“resignation” precluding employee’s recovery of total disability benefits, for any 
period after application was made, on local post office employees’ mutual insurance 
policy providing for automatic cessation of membership on “resignation” from local 
post office. 

“Resignation,” while, in its stricter sense, it more generally refers to 

a formal renunciation or giving up of an office, is often applied to a sur- 

render, relinquishment, or giving over of a position and takes effect usually 

by direct or express word or act of a more or less formal nature, accom- 

panied generally. in the case of a subordinate office, by some acceptance by 

a higher authority; but in the case of a position, and under some authorities 

an office, a resignation may become effective without such acceptance, and 

even impliedly, as by abandonment of all duties and work. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Error from Municipal Court of Atlanta; Clarence Bell, Judge. 
Suit by Julius Young against C. E. Minton and others. Judgment for de- 


fendants, plaintiff’s motion for a new trial was overruled, and plaintiff brings error. 
Affirmed. 


See, also, Dillon v. Continental Trust Co., 175 S. E. 652. 
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Meserve, Mumper, Hughes & Robertson, of Los Angeles (E. Avery Crary, 
of Los Angeles, of counsel), for respondent. 
Scort, Justice pro tem. 
Defendant issued a policy dated April 8, 1931, insuring the life of Meer Kam- 
ischer, husband of plaintiff. The insured was drowned May 31, 1931. The first 
premium on the policy was paid June 1, 1931, repayment thereof tendered by de- for 
fendant upon fact of death becoming known and such tender refused. Upon re- rel 
fusal of defendant to pay plaintiff as beneficiary the amount of the death benefit dir 
under the policy, this action was instituted. At the close of plaintiff’s case, mo- era 
tion for nonsuit was granted, and from judgment thereon, plaintiff appeals. but 
Although grounds for the motion for non-suit were not stated with definiteness, ma 
it is apparent from the record that the ground relied upon was that plaintiff by her me 
case affirmatively showed that the premium had not been paid within the lifetime Bo 
of the insured, and that therefore the policy was not in effect. ste 
[1, 2] At the time the policy was applied for, one Levy, sales agent, told the su 
insured his credit was good; that no note for the premium was required; and th 
that he could pay it within sixty days from the date of the policy. The policy con- be 
tained the following: “This insurance is granted in consideration of the application th 
herefor, a copy of which is attached hereto and made a part of this contract, and Ir 
of the payment of the annual premium of One Hundred Seventy-One and 63/100 m 
Dollars and of the payment of a like premium on or before the Eighth day of m 
April in each succeeding year. * * *” Appellant refers to Civil Code, § 2598, which tr 
reads: “An acknowledgment in a policy of the receipt of premium is conclusive be 
evidence of its payment so far as to make the policy binding, notwithstanding any of 
stipulation therein that it shall not be binding until the premium is actually paid.” fc 
The language of the policy above quoted is in effect an acknowledgment of the te 
receipt of the premium, and by reason of the Code provisions respondent is pre- V 
cluded from the defense that the premium was not paid. Masson v. New England u 
Mutual Life Insurance Co., 85 Cal. App. 633, 260 P. 367, and cases therein cited. e 
The fact that the application for the insurance was, by its terms, a part of the - 
policy does not change the effectiveness of the Code section cited, notwithstanding P 
it purported to provide that the policy should not be effective unless the first pre- : 
mium installment had been paid before death. f 
Judgment reversed. 
We concur: Stephens, P. J.; Desmond, J. { 
Oe \ 
} 
YOUNG v. MINTON et al. No. 23376. 
Court of Appeals of Georgia, Division No. 2. Sept. 20, 1934. 1 
176 Southeastern Reporter 662. ' 
| 
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John M. Seal and Eugene Dickey, both of Atlanta, for plaintiff in error. 

A. S. Clay III, of Atlanta, for defendants in error. 

Syllabus Opinion by the Court. 

JENKINS, Presiding Judge. 

While the word “resignation” in its stricter sense more generally refers to a 
formal renunciation or giving up of an office, it is often applied to a surrender, 
relinquishment, or giving over of a position. A resignation takes effect usually by 
direct or express word or act of a more or less formal nature, accompanied gen- 
erally, in the case of a subordinate office, by some acceptance by a higher authority; 
but in the case of a position, and under some authorities an office, a resignation 
may become effective without such acceptance, and even impliedly as by abandon- 
ment of all duties and work. See 4 Words and Phrases, Second Series, 354; 3 
Bouvier’s Law Dictionary (3d Rev.), 2407-2409; New Standard Dictionary; Web- 
ster’s New International Dictionary; 54 C. J. 718. Where a contract of mutual in- 
surance between employees as members in the “Employees Mutual Association of 
the Atlanta, Georgia, Post Office” provided for the payment of disability and death 
benefits to the plaintiff in this case as a “member,” in consideration of assessments, 
that “membership automatically ceases upon resignation, transfer or discharge 
from the Atlanta Post Office,” and that “upon retirement a member ceases all pay- 
ments, but at his death his beneficiary will receive a benefit of twenty-five cents a 
member”; and where by the undisputed evidence the plaintiff, suing under the con- 
tract for total disability benefits commencing September 22, 1931, made on Decem- 
ber 15, 1931, during his total disability, a formal application to the Atlanta post 
office and federal authorities administering such matters under acts of Congress 
for his retirement, informed the secretary of the assistant postmaster that he in- 
tended so to retire and would never be able to work any more, and the Federal 
Veterans’ Administration, on April 18, 1932, issued to him a “certificate of re- 
tirement,” effective on November 1, 1931, allowing a specified amount as a retire- 
ment annuity beginning on that date and continuing during total disability, these 
acts of the plaintiff constituted a “resignation” and “retirement” from the Atlanta 
post office and automatically terminated his membership under his insurance con- 
tract in so far as disability benefits are concerned, as of the date of his application 
for retirement on December 15, 1931. This is especially true, whether the plaintiff 
held an office or a position (which is not clear from the record), where his ap- 
plication to discontinue his duties was formally accepted by superior authorities by 
their issuance to him of the retirement certificate effective November 1, 1931, and 
where he accepted the retirement benefits from the government, beginning on that 
date. The defendants having admittedly paid all of the total disability benefits due 
under the contract to December 15, 1931, the date of the plaintiff's application for 
retirement, the verdict rendered in favor of the defendants was demanded, and the 
court did not err in refusing a new trial. The questioned determined being con- 
trolling, it is unnecessary to consider the special grounds and other questions pre- 
sented, 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


ETNA LIFE INS. CO. v. PADGETT. No. 23399. 
Court of Appeals of Georgia, Division No. 1. Sept. 27, 1934. 


176 Southeastern Reporter 702. 
INSURANCE. ° i 

Under group policy issued to employer and certificate issued thereunder to 
employee, insured, to obtain disability benefits, must have either been eligible for 
insurance when policy was issued and continuously insured from date not more 
than three months thereafter to commencement of disability or insured must have 
been continuously insured under policy for at least one year immediately preceding 
commencement of disability (Civ. Code 1910, §§ 2475, 4266). 

(For other cases, see Insurance, Dec. Dig. § 169.) 

Syllabus by the Court. ; : 

It is plain from a construction of the group policy and the certificate issued 
thereunder, taken as a whole, that it was the intention of the parties that the in- 
sured was not covered by the disability benefits contained therein, unless he was 
eligible for insurance at the date of the group policy and had been continuously 
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insured from a date not more than three months thereafter to the commencement 
of the disability, or, if not so eligible at the date of the issuance of the policy 
that he must have been continuously insured under the policy for at least one year 
immediately preceding the commencement of disability. The plaintiff not coming 
within either of these provisions, the trial court erred in rendering judgment against 
the insurance company. 

Error from City Court of Griffin; A. K. Maddox, Judge. 

Action by Zonie Padgett, as next friend of Pauline Padgett, against the tna 
_Life Insurance Company. Judgment for plaintiff, and defendant brings error. 

Judgment reversed. 

Bryan, Middlebrooks & Carter, of Atlanta, and Beck, Goodrich & Beck, of 
Griffin, for plaintiff in error. 

Chester A. Byars, of Griffin, for defendant in error. 

MacIntyre, Judge. 

Mrs. Zonie Padgett, as next friend of Pauline Padgett, brought suit against 
the ZEtna Life Insurance Company to recover $1,000 as principal by reason of a 
certificate issued to her under a group policy issued by the defendant to her em- 
ployer. By agreement, the case was tried before the judge without a jury upon 
an agreed statement of facts. The judge rendered judgment against the insurance 
company, and the case is brought to this court on exceptions thereto. 


It appears that on May 11, 1931, the defendant company issued to the Georgia 
Kincaid Mills a group policy of insurance, upon the lives of certain employees of 
said mills, which contained permanent total disability benefits; that Pauline Pad- 
gett became an employee in said mill on April 7, 1931, and a certificate was issued 
to her, under the group policy, on July 7, 1931, three months after the commence- 
ment of her employment; that on November 6, 1931, she became totally disabled 
and was forced to quit work on that date; that no premiums were paid on her in- 
surance aiter this date and the insurance on her life was canceled as of December 
10, 1931; that on December 7, 1931, she filed claim for disability benefits and there- 
after proof of the same; and that the company denied all liability thereunder. 

The determination of whether the insured should be allowed to recover dis- 
ability benefits under the certificate issued to her under the group policy depends 
upon the construction of the provisions contained in the policy and certificate, ta- 
ken together. Carruth v. AStna Life Insurance Co., 157 Ga. 608, 122 S. E. 226; 
Metropolitan Life Ins. Co. v. Harrod, 46 Ga. App. 127, 166 S. E. 870. In the con- 
struction of insurance contracts, as well as all other contracts, we are to be guided 
by certain well-settled rules. Among these is that “policies of insurance will be 
liberally construed in favor of the object to be accomplished, and provisions therein 
will be strictly construed against the insurer.” New York Life Ins. Co. v. Thomp- 
son, 45 Ga. App. 638, 165 S. E. 847, 848; Johnson v. Mutual Life Ins. Co., 154 Ga. 
653, 115 S. E. 14; Arnold v. Empire Mut. & Annuity & Life Ins. Co., 3 Ga. App. 
685, 60 S. E. 470. The meaning of this rule has been stated in various ways, thus: 
“Tf a policy or contract of insurance is fairly susceptible of more than one con- 
struction, the interpretation most favorable to the insured will be given effect” 
(Mandeville Mills v. Milam, 39 Ga. App. 768, 148 S. E. 418, 419; Bankers’ Health 
and Life Ins. Co. v. Knott, 41 Ga. App. 639, 154 S. E. 194; Life Ins. Co. of Va. 
v. Williams, 48 Ga. App. 10, 172 S. E. 101; Niagara Fire Ins. Co. of N. Y. v. 
James, 48 Ga. App. 276, 172 S. E. 725; Mass. Benefit Life Ass’n v. Robinson, 104 
Ga. 256, 30 S. E. 918, 42 L. R. A. 261; Kesler v. Commercial Casualty Ins. Co., 39 
Ga. App. 197, 146 S. E. 506; Johnson v. Mut. Life Ins. Co., 154 Ga. 653, 115 S. E. 
14; Warwick v. Supreme Conclave Knights of Damon, 107 Ga. 120, 32 S. E. 951; 
Insurance Co. of North America v. Samuels, 31 Ga. App. 258, 120 S. E. 444; Co- 
lumbia Casualty Co. v. L. W. Rogers Co., 157 Ga. 158, 121 S. E. 224; Penn Mut. 
Life Ins. Co. v. Milton, 160 Ga. 168. 127 S. E. 140, 40 A. L. R. 1382; Eisenberg 
v. Hebrah Gemiluth Hesed Soc., 33 Ga. App. 350, 126 S. E. 265; Macon County 
Ass'n v. Slappey, 55 Ga. App. 737, 134 S. E. 834; AEtna Ins. Co. v. Johnson, 127 
Ga. 491, 56 S. E. 643, 9 L. R. A. (N. S.) 667, 9 Ann. Cas. 461; New Jersey Ins. 
Co. v. Rowell, 157 Ga. 360, 121 S. E. 414; Etna Life Ins. Co. v. Palmer, 159 Ga. 
371, 125 S. E. 829; State Mut. Life Ins. Co. v. Forrest, 19 Ga. App. 296, 91 S. E. 
428; Winder Nat. Bank v. AXtna Life Ins. Co., 36 Ga. App. 703, 137 S. E. 848; Mut. 
Life Ins. Co. y. Durden, 9 Ga. App. 797, 72 S. E. 295), and, “of two inconsistent 
clauses appearing in the body of an insurance policy, the one more favorable to 
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the insured will be adopted” (Hodges v. Planters’ & Peoples’ Mut. Fire Ass’n of 
Ga., 37 Ga. App. 203, 139 S. E. 362; Hall v. Royal Fraternal Union, 130 Ga. 820, 61 
S. E. 977; Perkins v. Empire Life Ins. Co., 17 Ga. App. 658, 87 S. E. 1094). If 
words or provisions of an ambiguous meaning are employed in a contract of in- 
surance, it is only fair and in accordance with law that the doubt should be resolved 
against the insurer, who is the author of the instrument, and in the preparation of 
which the insured has no voice. Life Ins. Co. of Va. v. Williams, supra; Moore- 
field v. Fidelity Mut. Life Ins. Co., 135 Ga. 186, 69 S. E. 119; Buick Motor Co. 
y. Thompson, 138 Ga. 282, 75 S. E. 354; Continental Life Ins. Co. v. Wells, 38 
Ga. App. 99, 142 S. E. 900; Yancy v. A®tna Life Ins. Co., 108 Ga. 349, 33 S. E. 
979: Goldman v. Aftna Ins. Co., 162 Ga. 313, 133 S. E. 741. However, these rules, 
though not in conflict with (Liverpool & London & Globe Ins. Co. v. Georgia Auto & | 
Supply Co., 29 Ga. App. 334, 115 S. E. 138), are subordinate to, the cardinal rule, 
prevailing in the construction of all contracts, that the intention of the parties 
should be ascertained and should prevail. 

Section 2475 of the Civil Code reads as follows: “The contract of insurance 
should be construed so as to carry out the true intention of the parties.” Section 
4266 reads: “The cardinal rule of construction is to ascertain the intention of the 
parties. If that intention be clear, and it contravenes no rule of law, and 
sufficient words be used to arrive at the intention, it shall be enforced, irre- 
spective of all technical or arbitrary rules of construction.” 

As was said by Bell, J.: “The cardinal rule of construction, to which all others 
are subordinate, is to ascertain the intention of the parties, and, in order to do 
this, the language of the agreement should be considered in the light of the at- 
tendant and surrounding circumstances. The court should place itself as nearly 
as possible in the situation of the parties in seeking the true meaning and the cor- 
rect application of the language of the contract. Civil Code, 1910, §§ 4266, 4268, 
subd. 1: Bridges v. Home Guano Co., 33 Ga. App. 305, 309, 125 S. E. 872; 13 C. J. 
542." Mandeville Mills v. Milam, 39 Ga. App. 768, 148 S. E. 418, 419. See also, 
in this connection, Northwestern Mut. Life Ins. Co. v. Dean, 43 Ga. App. 67, 157 
S. E. 878; Shorter v. Methvin, 52 Ga. 225. It is well to keep in mind, however, that 
insurance is purely a matter of contract (North British & Mercantile Ins. Co. v. 
Tye, 1 Ga. App. 380, 58 S. E.); “there is no greater sanctity and no more mystery 


about a contract of insurance than any other” (Clay v. Phoenix Ins. Co., 97 Ga. 
44,25 S. E. 417, 420). 


Courts are not called upon, because of the rule that contracts of insurance are 
to be strictly construed against the insured, and because the contract itself is one 
of insurance, to call forth doubt, through construction of plain and unambiguous 
provisions of such a contract. They should not make hypercritical construction of 
such contracts. “The language of the contract should be construed in its entirety, 
and should receive a reasonable construction, and not be extended beyond what is 
fairly within its terms. Where the language is unambiguous and but one reason- 
able construction of the contract is possible, the court must expound it as made.” 
New York Life Ins. Co. v. Thompson, 45 Ga. App. 638, 165 S. E. 847, 848, and ci- 
tations. The instrument should be considered as a whole and no portion of it 
should be disregarded, unless it be repugnant to another portion (Kesler v. Comm. 
Cas. Ins. Co., 39 Ga. App. 197, 146 S. E. 506; Wheeler v. Fidelity & Cas. Co., 129 
Ga. 237, 58 S. E. 709), in arriving at the intention of the parties (Candler Invest- 
ment Co, v. Cox, 4 Ga. App. 763,62 S. E. 479; Perkins v. Empire Life Ins. Co., 17 
Ga. App. 658, 87 S. E. 1094). 

In the present case, both the group policy and the certificate contained the fol- 
lowing provisions: “Six months after receipt at the Home Office of the Company 
of satisfactory evidence (1) that any insured employee has, while under age 
sixty, become totally disabled by bodily injuries or disease from engaging in any 
occupation for compensation or profit, and will be so disabled for life, and (2) 
that such employee has been continuously insured hereunder for at least one year 
immediately preceding the commencement of disability, or was eligible for in- 
surance on the date of this policy and has been continuously insured from a date 
not more than three months thereafter to the commencement of disability,” the 
company agrees to pay certain described benefits. These, it seems to us, are plain 
and unambiguous provisions to the effect that the insured, in order to obtain the 
disability benefits under the policy, must have either been eligible for insurance at 
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the time of the issuance of the group policy and to have been continuously insured 
from a date not more than three months thereafter to the commencement of dis- 
ability or insured must have been continuously insured under the group policy for 
at least one year immediately preceding the commencement of the disability. In 
cther words, the policy and the certificate issued thereunder divide into two classes 
the persons eligible to this feature of the contract, viz., (1) those who were em- 
ployed at the Kincaid Mills at the time of the issuance of the group policy, and 
who had completed three months’ continuous service; and (2) those that were not 
so employed at the time of the issuance of the group policy. It is admitted that 
the insured fell within the second class, and that she had not been continuously in- 
sured under the group policy for one year immediately preceding her disability. 
However, it is contended that the provision in the group policy which states: “Em- 
ployees actively employed on May 10, 1931, who have completed three months or 
more of continuous service are immediately eligible for insurance; other employees 
(including those entering service after May 10, 1931) will be eligible immediately 
upon completion of three months of continuous, active service,” when construed 
most strongly against the insurer, makes the insured eligible for disability insur- 
ance; she having been employed more than three months at the time of her alleged 
disability. With this contention we are unable to agree. The provision above 
quoted to the effect that insured will be only eligible to the disability benefits under 
the policy only in certain cases in no way conflicts with or, renders ambiguous the 
last-quoted clause to the effect that she will be eligible for insurance after three 
months of continuous service. It will be noted, upon a careful examination, that 
the two clauses not only do not conflict, but are in entire harmony, for in the first 
instance it is made clear that, if she was not employed by the Kincaid Mills at the 
date of the policy, that is, on May 11, 1930, in order to become eligible for insur- 
ance, she must complete three months of continuous service, and the disability clause 
provides that in such case she must have been insured, not that she must have 
been employed, one year immediately preceding her disability. 

At the expiration of three months’ continuous service with the Kincaid Mills, 
the insured was eligible for insurance, and a certificate was issued to her at that 
time, but that fact does not conflict with the plain provisions of the certificate and 
group policy that she was not eligible for the disability provisions unless she was 
either employed by the Kincaid Mills at the time of the issuance of the group 
policy, and had subsequently completed three months’ continuous service, or, it 
not so employed, had been continuously insured under such policy twelve months 
immediately preceding her disability. From a consideration of the provisions as 
a whole, the intention of the parties to the contract appears plain and unambiguous, 
in accordance with what we have said above. We are therefore of the opinion that 
the trial judge erred in rendering judgment against the insurance company. 
Judgment reversed. 
































































































































Broyles, C. J., and Guerry, J., concur. 










CHURCH MEMBERS RELIEF ASS’N v. FELKER. No. 14863. 
Appellate Court of Indiana. Nov. 14, 1934. 
192 Northeastern Reporter 709. 











1. INSURANCE. 

Stipulation, which is clearly made part of policy and wholly exempts insurer 
from liability for death from specified diseases and limits liability for accidental 
death when insured is engaged in hazardous undertaking, is valid because parties 
to policy have right to make whatever insurance contract they desire, provided 
contract is not in violation of law, or contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. §§ 138[1], 515.) 

2. INSURANCE. 

Policy should be construed to effectuate indemnities to insured or his depend- 
ents against loss rather than to defeat such indemnities, and, where any reason- 
able construction can be placed on policy that will prevent defeat of itsured’s 
indemnification for loss, that construction should be given to policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE. 

When policy is ambiguous, or is susceptible of two different constructions, 
that construction should be given which is most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Under life policy dividing risks into different classes, and providing. for pay- 
ment for injuries under whatever risk accident occurreé, insurer agreed to make 
payment to insured according to nature of risk insured was taking at time injuries 
were received. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

5. INSURANCE. 

Under life policy by which payments were to be made according to nature of 
risks insured was taking at time injuries were received and which classified hunt- 
ing as extrahazardous, beneficiary could recover for death of insured who was 
killed while hunting only such payments as policy provided for injuries received 
while engaged in extrahazardous risk, notwithstanding insured was a minister and 
ordinarily was entitled to a preferred classification. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. INSURANCE. 

Life policy providing that classification of insured should be made at time of 
accident and that payment should be made according to classification of risk 
insured was taking at time of injuries held valid. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Curtis, J., dissenting. 

Appeal from Superior Court, Marion County; Joseph R. Williams, Judge. 

Action by Jane H. Felker against the Church Members Relief Association. 
From a judgment for the plaintiff, the defendant appeals. 

Reversed, with instructions. 

Edwin E. Thompson and Chester L. Zechiel, both of Indianapolis, for appel- 
lant. 

Henderson & Henderson, of Indianapolis, for appellee. 

SmitH, Presiding Judge. 

Appellee, as sole beneficiary under a certain insurance policy issued by appel- 
lant upon the life of one Daniel G. Felker, brought this action on said insurance 
policy to recover for the accidental death of her husband. 

The amended complaint upon which the cause was tried is in one paragraph, 
and alleges in substance that appellant issued its insurance policy upon the life of 
one Daniel G. Felker, who was the husband of appellee; that appellee was the 
sole beneficiary thereunder; that the insured was a preferred risk. under the con- 
tract, and engaged in the profession of a minister of the gospel, and was so 
engaged in said profession at the time of his death; that on December 9, 1930, 
the insured, while said policy of insurance was still in force, met his death solely 
through external, violent, and accidental means, being killed by a shot fired by 
some unknown person; that appellee furnished proof of loss to appellant as 
required by said policy of insurance, and appellant refused payment under said 
contract. Judgment was prayed in the sum of $4,500. 

To this complaint a copy of the insurance policy was attached, and made a 
part thereof. 


Appellant answered in two paragraphs: First, a general denial; second, setting 
up the incorporation of the appellant under certain statutes, and that the purpose 
of the association is to transact a life, and sick and accident insurance business 
for church members under the assessment plan; that a policy of insurance was 
issued to Daniel G. Felker upon his written application, said application being 
attached to and made a part of the answer; that the premium on said policy of 
insurance was $22 per year, or $5.76 per quarter, and that the insured elected to 
and did pay his premium quarterly; that the insured died as the result of being 
shot with a bullet from a loaded firearm while engaged in hunting deer in a 
rough, hilly, wooded section of country in Pennsylvania; that, while so engaged, 
he was in an extra dangerous and extra hazardous situation; that appellant has a 
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book commonly designated as a classification manual, which is a part of the con- 
tract of insurance, and uses the same in the classification of risks; that in said 
manual, hunting, either professional or amateur, is listed as extra hazardous; that, 
under the terms of the policy and by-laws of the appellant, the policy issued to 
appellee was not based on his occupation, but entirely on the nature of the risk, 
and the circumstances under which the insured was injured; and that the classi- 
fication applied to the act at the time of the injury and was extra hazardous; that 
under the terms of the policy, appellee was entitled only to the sum of $400, less 
three-quarters of the yearly premium, which had not been paid, in the amount of 
$17.28; that the insured at the time of his death was engaged in an extra hazard- 
out enterprise; and that under the terms of the contract was entitled only to pay- 
ment under such risk as provided in the contract. Then follow allegations about 
the tendering of the payment of the money due under the contract, and alleging 
liability only in the sum of $382.72. 

There were submitted with the amended complaint certain interrogatories 
which were answered by the appellant, which have no bearing upon the contro- 
versy herein. 

Upon these issues, the cause was submitted to the court for trial without a 
jury. A general finding was made for appellee, and judgment entered in the sum 
of $3,982.75. 

Appellant seasonably filed its motion for a new trial, setting out in different 
forms three causes therefor: (1) That the decision of the court is not sustained 
by sufficient evidence: (2) that the decision of the court is contrary to law; (3) 
that the assessment of the amount of recovery is erroneous in that it is too large. 

This motion for new trial was overruled, to which appellant duly excepted, 
and perfected an appeal to this court, assigning as error the overruling of said 
motion for new trial. 

The policy of insurance provided for the payment of the loss of life “as 
preferred risk, $4,000,” and “as extra hazardous risk, $400.” 

This appeal raises the sole question: Is appellee entitled to recover under the 


provisions in the policy as a preferred risk, or the extra hazardous risk as pro- 
vided therein? 


There is no dispute in the testimony, which is mainly documentary, and this 
calls for a construction by the court of the contract between the parties. 


In determining this question, we deem it proper to set out a portion of the 
policy of insurance and the by-laws. That portion of the policy of insurance 
involved herein is as follows: 

“1. The risks of this Association are ciassified according to the Classification 
Manual of the Association, which Manual is referred to herein and made a part 
hereof, and are divided into four separate classes, viz.: (a) Preferred (b) Ordin- 
ary (c) Hazardous (d) Extra Hazardous. This policy is automatic, and if the 
insured shall suffer any accidental injury fatal or otherwise, while this policy is 
in force, the Association will be liable (provided the risk is insurable) for the 
payment to the insured, or to his beneficiary, of the benefits and indemnities pay- 
able under whatever class the accident is indicated or if not indicated, under what- 
ever class the accident is, upon reasonable interpretation, most nearly indicated in 
the Classification Manual.” q 

That portion of the by-laws referred to is as follows: 

“Classification of Risks 


“Sec. 1—The risks of this Association are not determined solely by occupation, 
but shall be divided into four separate classes, viz.: Preferred, Ordinary, Hazard- 
ous and Extra Hazardous. The Board of Directors shall cause to be prepared a 
Classification Manual showing under which of the above classes benefits shall be 
paid in the event of accidental injury to the insured. Every policy issued shall be 
classed as Automatic. If therefore, the insured shall suffer any accidental injury, 
fatal or otherwise, the Association will be liable for the payment to the insured, 
or to his beneficiary, of the benefits and indemnities payable under whatever risk 
it is indicated or most nearly indicated in the Classification Manual.” 


These by-laws, classification manual, and the application for insurance are 
made a part of the contract. 
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That portion of the classification manual mentioned and pertinent hereto pro- 
vides that hunting, professional or amateur, is classified as “extra hazardous.” 

The contract of insurance herein is different from the ordinary insurance 
policies that have been issued in the insurance field in the past, in that the policy 
provides that the risks of the association according to the classification manual 
are divided into four separate classes, namely, preferred, ordinary, hazardous, 
and extra hazardous, and that the policy is automatic. It further provides that, if 
the insured shall suffer any accidental injury, fatal or otherwise, while the policy 
is in force, the association will be liable for the payment to the insured or his 
beneficiary “of the benefits and indemnities payable under whatever classification 
the accident is indicated.” 

The by-laws also provide that, if the insured shall suffer any accidental 
injury, fatal or otherwise, the association will be liable for the payment to the 
insured or his beneficiary “of the benefits and indemnities payable under whatever 
risk it is indicated, or most nearly indicated in the Classification Manual.” 

{1] The parties herein had a right to make whatever contract relating to 
insurance they desired, provided it was not in violation of law, or contrary to 
public policy. There may be a valid stipulation in a policy of insurance wholly 
exempting the insurance company from liability in case of death from specified 
diseases, and also limiting liability for accidental death when the insured is 
engaged in a hazardous undertaking, provided, of course, that these limitations 
are clearly made a part of the contract between the parties. Red Men’s Fraternal 
Accident Association v. Rippey (1913) 181 Ind. 454, 457, 103 N. E. 345, 104 N. E. 
641, 50 L. R. A. (N. S.) 1006. 

[2] It is also a known rule that an insurance policy should be so construed 
as to effectuate indemnities to its insured or his dependents against loss rather 
than to defeat them; and where any reasonable construction can be placed thereon 
that will prevent the defeat of the insured’s indemnificatigqn for a loss, that 
construction will be given to it. Masonic Accident Insurance Company v. Jackson 
(1929) 200 Ind. 472, 482, 164 N. E. 628, 61 A. L. R. 840. 

[3] It is also the rule that where there is any ambiguity in the contract of 
insurance, or when it is susceptible of two different constructions, that construc- 
tion should be given to the contract which is most favorable to the insured. 
Fletcher Savings & Trust Co. v. American Surety Co. of New York et al. (1931) 
92 Ind. App. 651, 668, 175 N. E. 247. 


In this case, however, there is no ambiguity in the contract of insurance, and 
there can be but one reasonable construction placed thereon. 

(4, 5] Construing the certificate of insurance, by-laws, classification manual, 
and application together, as we must do for they are all part of the contraci of 
insurance between the parties, we can place but one interpretation upon them, 
and that is that the insurer agreed to pay to the insured the amount provided 
in the insurance schedule according to the nature of the risk the insured was 
taking at the time he received his injuries resulting in his death. The evidence 
is undisputed that the insured was hunting, as an amateur, at the time of the 
accident. The contract provides that his beneficiary shall be paid under whatever 
class the accident is indicated therein. The evidence further shows that hunters, 
either professional or amateur, are classified as extra hazardous risks. These 
Provisions were made a part of the contract to which the insured agreed at the 
time of taking out the insurance. Being in the act of hunting, which resulted 
in his accidental death, the insured should be classified under the terms of his 
contract as an extra hazardous risk, and his beneficiary is entitled to the sum of 
$400 under the contract, less the amount of unpaid yearly premium provided 
therein _ being the amount specified in the policy to be paid for extra hazard- 
ous risks. 

Appellee contends that because the insured was a minister of the gospel he 
was entitled to a preferred classification, and that the classification should apply 
even though he may have met his death while performing an extra hazardous act; 
and cites numerous authorities to the proposition. The difficulty with appellee’s 
contention is that the authorities which she cites are not based upon the kind of 
an insurance contract involved here. Appellee cites, among others, the case of 
Union Mutual Accident Association v. Frohard (1890) 134 Ill. 228, 25 N. E. 642, 
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643, 10 L. R. A. 383, 23 Am. St. Rep. 664. In that case the by-law which was a 
part of the contract, and upon which the insurance association sought to relieve 
itself from liability, provided, in part, “Any member receiving an injury while 
engaged temporarily, or otherwise, in an occupation more hazardous than the 
one in which he was engaged when insured,” etc., shall receive only such benefits 
as provided in the class or occupation in which he was engaged at the time of 
the injury. It will be observed in that case that the insured was a merchant, 
and, at the time the contract was entered into, was classified in division A, which 
was a preferred classification. The court discusses the question of occupation, 
and holds that a fair interpretation of the contract means that when the insured 
entered into any occupation or vocation which was more hazardous than the 
one under which he entered into the contract, then he was limited in his recovery; 
but that the doing of a casual act, of itself, was not a vocation or occupation, 
and did not limit the liability. Most of the cases cited by appellee turn upon the 
interpretation of similar language to that employed in the Frohard Case, supra. 


The cases cited by appellee are upon a different theory, and based upon a different 
contract from the instant case. 


[6] Here, the contract expressly provides that the classification of the insured 
shall be made at the time of the accident, and that payment shall be made under 
whatever risk the act causing the injury is indicated in the classification manual. 
This was the contract between the parties, and was a valid contract, which they 
were permitted to make, and is binding upon them. In the instant case, liability 
is limited according to the hazard of the particular act which insured was doing 
at the time of the accident and not his usual occupation. It is not an occupational 
contract, and does not come within the rule laid down in the Illinois case above, 
and the other cases cited by appellee. Under the contract of insurance involved 
here, if the appellee by vocation had been a professional hunter, but at the time 
of the accident and injury he was clerking in a hotel, doing office duty only for 
the time being, which comes under a preferred classification, he would not have 
been paid under the classification manual as an extra hazardous risk, but as a 
preferred risk. In other words, the contract involved herein works both ways. 
This is unlike the contracts referred to in the cases cited by appellee which 
classify the risk by the occupation of the insured at the time of making the 
contract. This kind of contract limiting liability to the classification at the time 
of the accident, although comparatively new in the insurance field, is permissible 
under our law, and is such a contract as could be entered into between the parties. 
The case of Standard Life & Accident Insurance Company v. Martin, Adm’r 


(1893) 133 Ind. 376, 33 N. E. 105, throws some light upon this character of a 
contract. 


The lower court found that the insured should be paid under the preferred 
classification, and rendered judgment in the amount provided in the contract under 
such classification. The contract, under the plain terms thereof, does not justify 
such an interpretation. 


The evidence does not sustain the decision of the court, and the amount of 
recovery is too large, hence the decision of the lower court is contrary to law 


The judgment of the lower court is hereby reversed, with instructions to 
enter a judgment against the appellant for the sum of $382.72, together with 
interest thereon from the date of the accident, and that the costs both of this 
court and the lower court be assessed against the appellant. 

Curtis, J., dissents. 







BENJAMIN v. SOVEREIGN CAMP, W. O. W. 
RUTLEDGE v. SAME. Nos. 31730, 31731. 
Supreme Court of Kansas. Nov. 3, 1934. 

36 Pacific Reporter (2d) 993. 

INSURANCE. = 4 
Where fraternal benefit society, which had issued certificate containing 

no nonforfeiture values, in 1929 authorizedly issued to member new certificate 

providing that nonforfeiture values should be computed as if certificate had 





Life 


beer 
putz 


no 
whi 
soly 
izec 
nor 
for 

Ist 

she 
tifi 


a 


Oo 
de: 


Life | Flimin’s Adm’r v. Metropolitan Life Ins. Co. 433 


been issued on July 1, 1925, nonforfeiture values on new certificate held com- 
putable as of July 1, 1925 (Rev. St. 1923, 40—723; Rev. St. Supp. 1933, 40—705). 
(For:other cases see Insurance, Dec. Dig. § 750.) 
Syllabus by the Court. 

A member of a fraternal benefit society held a certificate which contained 
no nonforfeiture values. Assessments paid by him and others in the group to 
which he belonged created a fund making the society more than 100 per cent. 
solvent from an actuarial viewpoint. Because of this, and in 1929, being author- 
ized to do so, the society issued to the member a new certificate containing 
nonforfeiture values, which new certificate contained the provision, “The non- 
forfeiture values shall be computed as if this certificate had been issued on the 
Ist day of July, 1925.” Held, the nonforfeiture values on the new certificate 
should be computed as of July 1, 1925, rather than as of the date the new cer- 
tificate was actually issued in 1929. 

Appeal from District Court, Cowley County; O. P. Fuller, Judge. 

Actions by Pearl Benjamin and by Frank Thomas F. Rutledge against the 
Sovereign Camp of the Woodmen of the World. Judgments for plaintiffs, and 
defendant appeals. 

Affirmed. 

Geo. R. Allen and Richard F. Allen, both of Topeka, for appellant. 

W. L. Cunningham, D. Arthur Walker, Fred G. Leach, and William E. 
Cunningham, all of Arkansas City, for appellees. 


FLIMIN’S ADM’X v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of Kentucky. Oct. 9, 1934. 
75 Southwestern Reporter (2d) 207. 
4, INSURANCE. 


Equity will reform insurance policy so as to make it accord with and represent 
intention and agreement of parties. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

5. INSURANCE. 

Where insurer by mistake attached to policy double indemnity rider instead 
of rider for waiver of premiums in event of disability, and insured retained 
policy under mistaken belief that it was in conformity with his application, 
mistake was “mutual” and could be corrected in suit by insurer. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal from Circuit Court, McCracken County. 

Action by the Metropolitan Life Insurance Company against May N. Hunt, 
administratrix of Harry Flimin. From the judgment, the defendant appeals. 

Affirmed. 

Eaton & Boyd, of Paducah, for appellant. 

Wheeler, Wheeler & Shelbourne, of Paducah, for appellee. 

CreEAL, Commissioner. 

On June 12, 1932, Harry Flimin met death by accidental drowning. There- 
after, May N. Hunt was duly appointed by the McCracken county court as his 
administratrix and qualified as such. At the time of his death, Flimin held a 
$3,000 endowment policy with the Metropoiitan Life Insurance Company payable 
at the age of 65. Attached to the policy was a rider providing for double indem- 
nity or for $3,000 in addition to the principal sum of the policy in the event of 
the death of insured by accident. The policy which was dated March 4, 1932, 
was issued on an application of insurance dated December 31, 1931. In insured’s 
application the policy was described as “endowment, age 65, waiver of premiums.” 
The company had a plan whereby for a small additional premium it waived 
payment of premiums on the policy in case of disability of insured. It also 
had a plan whereby and for the payment of an additional premium it would pay 
double the face of the principal amount of the policy in event of death by 
external, violent, and accidental means. 

The Metropolitan Life Insurance Company instituted this action in the 
McCracken circuit court against May N. Hunt, administratrix of Harry Flimin, 
setting up the foregoing facts and alleging in substance that the annual premium 
on the $3,000 endowment policy was $139.68 and the annual premium for the 








434 The Insurance Law Journal, Vol. 8&4 





[March, 1935 


additional provision of the policy providing for waiver of premium in the event 
of total and permanent disability on part of insured was $7.68; that the company 
accepted the application made by insured and undertook to issue to him the policy 
which he applied for, but by mistake and oversight on the part of clerical 
employees of the company, there was attached to the policy the clause providing 
for payment of $3,000 in addition to the principal sum of the policy in the event 
of insured’s death as the result of accident; that by mistake and oversight on 
part of the company’s employees the policy containing such provision was delivered 
to insured, and that by further mistake and cversight on the part of the com- 
pany, there was omitted from the policy the rider or form providing for waiver 
of premium in the event of total and permanent disability, and that by mistake 
aud oversight on the part of Harry Flimin the policy was received and retained 
by him and was in his possession at the time of his death; that the policy, as 
thus made out, was issued by the company and accepted by the insured as the 
result of their mutual mistake—the mistake of the company in issuing and 
delivering a policy different in form, terms, and conditions from that applied 
for by the insured in his written application, and the mistake of insured in 
accepting said policy in différent form, terms, and conditions from that applied 
for. It was further alleged that in the quarterly premium paid by insured was 
included the sum of $1.92 as premium for the additional provision for waiver of 
premium for disability, which sum the plaintiff tendered and offered to return. 

It asked for a reformation of the contract of insurance so as to evidence 
the agreement between the parties as to the terms and the conditions agreed upon 
between them and as stated in the written application upon which the policy was 
issued. 

The administratrix filed answer and counterclaim and, in the first paragraph, 
denied the allegations of the petition with reference to mistake in issuing the 
policy. In a second paragraph she alleged that the policy as issued was delivered 
to insured while he was in good health; that it was the only contract between 
the parties and that it was not executed, delivered, accepted, or paid for by 
any mutual mistake or any mistake whatsoever on the part of the parties; that 
at the time insured met his death, as alleged in the petition, the contract so 
issued and delivered by the company and accepted and paid for by the insured 
was in full force and effect and a claim against the company under the terms 
and conditions set forth in the policy, and that the company was estopped to 
plead and rely on any mistake in issuing the policy “in avoidance of payment of 
any sum due under its terms and conditions. She made the third paragraph of 
her answer a counterclaim setting up the terms and conditions of the policy 
and sought recovery of $3,000 as the principal sum of the policy and a like sum 
under the accidental death provision. A reply controverting the affirmative 
allegations of the answer completed the issues. 

On final hearing the chancellor granted the relief sought by the petition 
to the policy. From so much of the judgment as denied recovery of $3,000 in 
the principal sum of the policy and $1.92 paid as a quarterly premium for waiver 
of premium provision in full satisfaction of any and all claims arising out of 
the policy in favor of the insured and dismissed so much of the counterclaim 
as sought to recover $3,000 under the accidental death benefit provision attached 
to the policy. From so much of the judgment as denied receovery of $3,000 in 
addition to the principal sum of the policy, the administratrix is appealing. 

We find counsel for respective parties in agreement that, if the evidence 1s 
sufficient to establish mutual mistake of the parties, a reformation of the contract 
is authorized and the question to be determined is whether there was  sucli 
mistake. It is contended on the one hand that the mistake made in issuing the 
policy was mutual and on the other hand that it was unilateral or a mistake of 
the company only and in such circumstances reformation would not be warranted. 

The evidence establishes beyond all doubt that insured applied for a $3,000 
endowment policy with an additional provision for waiver of premium in the 
event of disability; that by mistake of the agents or employees of the company 
the rider or supplemental contract provided for payment of double indemnity in 
the event of death of insured by accident. Insured accepted the policy so issued 
and paid the exact amount of the first quarterly premium on the character ol 





























































































































































































Life] ‘Etna Life Ins. Co. v. Staggs 435 


policy for which he had applied. It is clearly manifest from the evidence and 
from the natural and reasonable inferences to be drawn therefrom that insured 
either accepted the policy under the belief that it was in conformity with his 
agreement with the company as evidenced by the written application or that, 
having discovered that it contained coverage and benefits for which he had not 
applied or paid, he suppressed this fact, or, to say the least, failed to speak when 
equity and good conscience required that he should have acquainted the company 
with the facts. ; 

[3] In the course of the opinion the court referred to and cited with approval 
the case of Coleman v. Illinois Life Insurance Company, 82 S. W. 616, 26 Ky. Law 
Rep. 900, wherein it was held in effect that a mutual mistake of the parties that 
would afford relief is one where both of the parties participated in the mistake 
under the same mistaken conception. 

[4] To the same effect and for an illuminating discussion of the principles 
involved see Columbian National Life Insurance Company v. Herbert A. Black 
(Cc. C. A.) 35 F.(2d) 571, 71 A. L. R. 128, an opinion written by the late Judge 
Cochran, wherein it is held that under practically similar circumstances, insurer 
was entitled to a reformation of the policy. In this opinion numerous authorities 
from the courts of Kentucky and other states are cited in support of the conclusion 
that equity will grant relief in circumstances similar to those established in this 
case. That equity will reform an insurance policy so as to make it accord with 
and represent the intention and agreement of the parties is, as said by Judge Coch- 
ran, indicated by a “wilderness” of cases. In addition to the cases hereinbefore 
cited, see Home Insurance Company of New York v. Gaines, 74 Colo. 65, 218 P. 
908; Overland Southern Motor Company v. Maryland Casualty Company, 147 Ga. 
63, 92 S. E. 931; Norem v. Iowa Implement Mutual Insurance Ass’n, 196 Iowa, 
983, 195 N. W. 725: Gaudet v. North River Insurance Company, 156 La. 719, 101 
So. 118; Peterson v. Commonwealth Casualty Co., 212 Mo. App. 434, 249 S. W. 
148; Den Hartog v. Home Mutual Insurance Ass’n of Iowa, 197 Iowa, 143, 196 
N. W. 944. 

[5] Viewed in the light of the authorities cited, the evidence meets every 
requirement necessary to establish mutual mistake. The same authorities point 
unerringly to the conclusion that appellee was entitled to the relief sought and that 
the court correctly adjudged the rights between the parties. 

Judgment affirmed. 

A,TNA LIFE INS. CO. OF HARTFORD, CONN., v. STAGGS. 
Court of Appeals of Kentucky. Oct. 9, 1934. 
75 Southwestern Reporter (2d) 214. 
1. INSURANCE. 


Miner disabled by hernia resulting from operation for ruptured appendix held 
entitled to recover under group policy providing coverage for total and per- 
manent disability if employee was disabled for six months, although initial dis- 
ability had occurred only six weeks before expiration of policy, since six months’ 
provision in disability clause did not relate to life of policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Physicians’ evidence that insured miner was totally disabled held sufficient 
to show inability to perform duties of miner substantially as before disability 
occurred, and to permit recovery of benefits under total disability clause of 
group policy, although insured was able to perform light work. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Words “totally disabled,” in group policy, mean inability to do and perform in 
reasonable and practicable way all material acts in pursuit of occupation or 
employment of insured, but do not mean absolute helplessness or entire physical 
disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Johnson County. 

Action by Charles A. Staggs against the AXtna Life Insurance Company 


of Hartford, Connecticut. Judgment for plaintiff, and defendant appeals. 
Affirmed. 
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Edward L. Allen, of Prestonsburg, for appellant. 

O. W. Cain, of Paintsville, for appellee. 

RatwiFr, Justice. 

In September, 1923, the appellant issued to the North East Coal Company 
a group policy of life insurance which also carried a disability clause, insuring 
the lives of its employees. Each employee of the coal company after having 
worked continuously for the company for a period of six months was originally 
issued a $500 certificate of insurance, and, after each year of continuous service, 
the employee was issued an additional certificate of $100. The amount of insur- 
ance carried for the benefit of the appellee, Staggs, at the time of his alleged 
disability which occurred November 20, 1931, aggregated the sum of $1,300. On 
October 20, 1931, a rider was attached to the group policy according to the terms 
thereof providing that the policy was to and did automatically expire January 1, 
1932, without privilege of further renewal. 

It appears that Staggs continued in the service of the company from the 
date of the issuance of the group policy in 1923, until November 22, 1931, at 
which time he was operated on for ruptured appendix, resulting in a hernia, 
which, according to the contention of appellee, permanently and totally disabled 
him from pursuing his occupation as a coal miner. That clause of the policy 
under which appellee sues, reads: “If total disability of any employee entitled to 
insurance under the schedule of insurance contained in this policy begin before 
age sixty, and if due proof be furnished the company after such disability has 
existed for a period of six months, and if such disability presumably will during 
lifetime prevent such employee from pursuing any occupation for wages or 
profit, such employee shall be deemed to be totally and permanently disabled 
within the meaning of this policy.” 

After Staggs was discharged from the hospital, he continued to work in 
the mines as a switch flagman, in which work he continued each day the mine 
ran, up to the date of the trial of this case, March 20, 1933. About January 1, 
1933, Staggs filed this suit in the Johnson circuit court to recover of appellant 
under the terms of his insurance policy, alleging that as a result of the operation 
and hernia he was permanently and totally disabied and asked to recover the 
sum of $1,300. A jury trial was had which resulted in a verdict and judgment 
thereon for the sum sued for. From that judgment appellant prosecutes this 
appeal. 

- Appellant insists that the cause should be reversed on ground (a) that the 
court erred in overruling its motions for peremptory instructions, (b) the court 
erred in instructions given, and (c) the court erred in refusing to give certain 
instruction offered by appellant. 

We will discuss these topics in the order named. 

[1] (a) It is insisted that the court should have sustained appellant’s motion 
for peremptory instructions because there was no evidence to show that Staggs 
was totally disabled, and his insurance policy had expired within less than six 
months after his disability occurred, and for authority in support of this argu- 
ment, cites the cases of Attna Life Ins. Co. v. McCullagh, 195 Ky. 136, 241 S. W. 
836; Columbia Casualty Co. v. McHargue, 246 Ky. 93, 54 S.W.(2d) 617, and 
fEtna Life Ins. Co. v. Gullett, 253 Ky. 544, 69 S.W.(2d) 1068, 1071. 

The first two above-styled cases deal with evidence relating to the nature of 
the disability, which question we will later refer to herein. The last case, A%tna 
Life Insurance Co. v. Gullett, relates to the issue respecting the expiration of 
the policy within six months after the disability attached. 


It is conceded that Staggs’ disability attached approximately six weeks 
before the expiration of his policy. The six months’ provision in the disability 
clause relates to the duration of the disability and not to the life of the policy, 
and once disability attaches within the lifetime of the policy and such disability 
continue for six months, it is immaterial that the policy may have expired before 
the expiration of the initial six months’ disability. This question was in issue 
and discussed in AXtna Life Ins. Co. of Hartford v. Gullett, supra, wherein this 
court said: “To defeat his right of recovery by a cancellation, it must be made 
before the liability to him attached.” And citing Thompson v. Pac. Mills et al. 
141 S. C. 303, 139 S. E. 619, 55 A. L. R. 1237, and other cases. However, there 1s 
language used in the opinion in the Gullett Case, supra, which indicates that the 
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insured was not entitled to recover under the disability clause unless his disability 
continued six months before the cancellation of the policy. But this language is 
in contradiction to the language above quoted in the same case, and was inadver- 
tently used and is not the law of the case. Otherwise the insured could be 
deprived of the benefits of the last six months of his insurance. Moreover, the 
language used in the disability clause does not warrant such construction. We 
find no language contained in the policy, expressly or impliedly, indicating that 
the disability must exist six months before the expiration of the policy to entitle 
the insured to the benefits thereof. 

(2, 3] Staggs, the appellee, testified that he stayed in the hospital six weeks 
after he was operated on, November 22, 1931, and after he began to sit up the 
rupture appeared in his side and he had been unable to work since the operation 
except as a switch flagman in the mines, for which he received $1.45 per day, 
and previous to the operation he was engaged in cutting and loading coal at a 
wage of $4 to $5 per day; that his duties as a flagman did not require any exer- 
tion in the way of stooping or lifting; that he just sat around near the switch 
and flagged the cars when necessary; and that he had been unable to perform 
the usual work as a coal miner since the operation. R. C. Thomas, superintend- 
ent of the North East Coal Company, corroborated Staggs’ testimony, and also 
stated that Staggs’ duty as a flagman required him to stand in the middle of the 
track and flag approaching cars, perhaps fifteen or twenty times a day, and the 
rest of the time he was sitting down doing nothing, which work required no 
manual labor; that before the operation, Staggs was engaged in running a cut- 
ting machine in the mines and loading some coal; and that this was probably 
the heaviest work in the mines, and he had been engaged in this work twelve 
or fifteen years previous to the operation. Dr. W. R. Castle, a member of the 
medical staff of the hospital where Staggs was operated on, stated that when 
Stages entered the hospital he had a rupture of the appendix, and that later a 
hernia developed at the same place the incision was made for the operation and 
he also had another hernia, what he termed an “umbilical hernia,” but that this 
latter hernia does not disable him, but that the other hernia was a very bad one 
and had become worse than it was when he was released from the hospital. He 
examined Staggs on March 18 (two days before the trial), and in addition to 
the hernia he found that he also had high blood pressure which was 172.94. The 
doctor was asked and answered as follows: 


“Q. Say whether or not in your opinion this man is permanently and totally 
disabled from the performance of manual labor. A. Yes, sir, I have examined 


him several times and a man as fleshy as he is, the rupture could not be cured 
by an operation. 


“Q. Do you believe that he could be cured by an operation? A. No, sir. 

“Q. Is he unable to perform manual labor? A. He is.” 

The evidence shows that Staggs weighed between 250 and 260 pounds. Dr. 
Picklesimer testified that in his opinion Staggs would never be able to do manual 
labor and that he is permanently and totally disabled. It was stipulated by the 
parties that if Dr. J. A. Wells were present in court he would testify to substan- 
tially the same facts as were testified to by Drs. Castle and Picklesimer, and 
the jury was admonished to consider their testimony as his (Wells) the same 
as if he were present in court and testifying in person. Dr. Hall was introduced 
tor appellant, but his testimony does not seriously contradict that of the doctors 
who testified for Staggs. He stated that Staggs could do light jobs around the 
mines, and that he could not see any reason why he could not undergo an oper- 
ation for the hernia with local anesthetic, and that he did not see any reason 
why it should not be a success, although, he said, “an operation on a person 
of his size would be more difficult.” He was asked to state to the jury whether 
or not Staggs is permanently and totally disabled from performing any occu- 
pation for wages or profit and he answered: “I would not advise him to do hard 
work but I do believe he is able to do some light work. * * * I would not advise 
him to load coal or do heavy work like that.” It was also stipulated by the 
parties that if Dr. Archer was present he would testify to the same things, sub- 
stantially, as were testified by Dr. Hall, and the jury was admonished to so 
consider his testimony. 

Thus it will be seen that there is not only some evidence of a probative and 
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substantial nature tending to show that Staggs is disabled, but in our view the 
preponderance of the evidence shows that he is disabled from performing the the 
duties of a coal miner substantially as he did before his disability occurred. This add 
being true, it follows that he is entitled to the benefits of the disability clause ney 
of the policy, although he may be able to perform or do light work about the 

mines, such as he did after the operation. It has often been written by this Jur 
court that the words “totally disabled” mean “inability” to do and perform in a It 
reasonable and practicable way all material acts in the pursuit of the occupation eac 
or employment of the insured, but do not mean absolutd helplessness or entire am 
physical disability. Equitable Life Assur. Soc. of U. S. v. Fannin, 245 Ky. 474, dai 
53 S.W.(2d) 703; A&tna Life Ins. Co. v. Wyant, 249 Ky. 562, 61 S.W.(2d) 50. Many fac 
other cases to the same effect could be cited, but this rule is too well known to rec 
the legal profession to require an elaborate citation of authority. 

(b) It is insisted that instruction No. 2 given by the court was erroneous, ha 
because it did not follow the language of the group policy, in that it failed to as 
require the jury to believe that the disability sued for must exist for a period 
of six months before the cancellation of the policy. Our conclusions respecting tir 
the construction of the disability clause of the policy renders it unnecessary to tir 
discuss this complaint. In fact, such instruction would have been erroneous. in 

Finding no error in the record prejudicial to the substantial rights of the 
appellant, the judgment is affirmed. cc 

ss a Oe, re 

ODOM v. UNIVERSAL LIFE INS. CO. OF TENN. No. 14901. hi 

Court of Appeal of Louisiana. Orleans. Oct. 15, 1934. m 

156 Southern Reporter 818. 1S 

INSURANCE. tf 

In action for sick benefits under policy, evidence held to show that policy had a 
lapsed at time of insured’s illness due to his failure to pay premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. : 

Action by Floyd Odom against the Universal Life Insurance Company of : 
Tennessee. Judgment for plaintiff, and defendant appeals. . 

Reversed and dismissed. 

See, also, 155 So. 777. ; 

R. O. Vorbusch, of New Orleans, for appellant. ( 


Warren M. Simon, of New Orleans, for appellee. 

JANviER, Judge. 

Floyd Odom, plaintiff who has died since the filing of this suit, makes claim 
on Universal Life Insurance Company for what is known as sick benefit insurance 
under a policy issued to him by that company. His petition asserts that he was sick 
for a period of twelve weeks and that, under the terms of the policy, the com- 
pany should have paid him $7 for each of the said weeks. 

Claiming also that the company, in refusing to make payment, did so “purely 
from a vexatious purpose and without just and reasonable grounds,” he asks that, 
in accordance with the provisions of Act No. 310 of 1910, he be granted a judg- 
ment for double the amount stipulated in the policy and for an additional $25, 
which sum he fixes as a reasonable attorney’s fee. ; 

The issuance of the policy is admitted and no attempt is made to rebut the evi- 
dence as to the existence and duration of Odom’s illness, but defendant company 
bases its denial of liability on its assertion that the policy, by its own terms, had 
iapsed at the time of the commencement of Odom’s illness because of his failure 
to pay weekly premiums for two consecutive Mondays. The company also main- 
tains that if there is any liability, it is limited to one-half of the amount claimed, 
or $3.50 per week, basing this contention on the fact that, at the time the illness 
commenced, the policy had been in force less than six months, and, in this con- 
nection, calls attention to a provision in the policy to the effect that: 


“Only half benefit will be paid on this policy for sickness or accident for six 
months from date of delivery, subject to all the conditions herein contained.” 

Finally, defendant company asserts that in any event it is not liable under the 
act of 1910 for the penalty and attorney’s fee authorized in certain cases by that 
statute for the reason that, in rejecting the claim of Odom, it did so in good faith 
and in a real belief that the policy had lapsed. 
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In the court, a qua, there was judgment as prayed for and Odom was awarded 
the amount provided for in the policy, to wit, $84, together with a penalty of an 
additional sum of $84 and a still further sum of $25 which the court fixed as attor- 
ney’s fees. 4 : 

At the time the policy was applied for, which was during the latter part of 
June, 1933, Odom was a soliciting and collecting agent of the defendant company. 
It was his duty to call weekly on policyholders in his district and to obtain from 
each of them the premium due and to deliver at the office of the company the 
amounts collected. It seems to have been Odom’s custom to make his collections 
daily, but to remit to the company the amounts collected only once each week. In 
fact he testified that, though he usually made his collections on Mondays, he was 
required to report the said collections only on Thursdays. 

It is testified to by him that on July 27th, he became ill, but that on July 24th he 
had paid to himself, as agent for the company, the sum of 70 cents to be applied 
as two weekly payments of 35 cents each on his policy. 

The 70 cents did not reach the office of the company until July 28th. At that 
time, since, from its records, the company considered that the policy had at the 
time of the commencement of the illness on the 27th, been more than two Mondays 
in arrears, it rejected the demand of Odom for sick benefit. 

The evidence as to whether the premiums were in arrears on the 24th is quite 
conflicting and it is difficult indeed to determine from the policy and from the 
records just when the first premium became due and just how many premiums 
had heen paid when the illness commenced. We have analyzed carefully the testi- 
mony of Odom himself and find in it sufficient inaccuracies to convince us that it 
is not so frank as it should be. We interpret one part of his testimony as a claim 
that on July 24th the policy was not in arrears at all, whereas, in another part, he 
admitted that it was one week in arrears at that time. 


Furthermore, he produces what is called a premium receipt card, which is so 

neatly and accurately filled in that we cannot avoid the impression that all of the 
entries were made at one and the same time, though they purport to cover a period 
of six weeks and though he said that only one entry was made each week. On this 
card, all of the entries on which were made by Odom, we find no entry of a pay- 
ment made for the week of Monday, July 31st, though, if Odom’s statement that 
he paid 70 cents to himself on July 24th to cover the payments due on Monday, July 
24th and Monday, July 31st, be correct, we cannot see why he did not enter both 
of these payments instead of only one. 
_ Further more, we note that on the 28th of July, which is the day on which an 
inspector of the company called on him and received from him certain amounts 
which he claims to have collected, including the 70 cents which he asserts was 
paid by himself individually to himself as agent on the 24th, the said inspector paid 
to Odom a small amount of money something in excess of $1, which was due him 
as commission, and that then, strange to say, Odom testified that it was out of this 
sum that he had paid the premiums on his own policies, which premiums, it will be 
a he had previously testified, had been paid by himself to himself four days 
efore. 

If it be conceded that there is nothing irregular in the act of a life insurance 
agent in insuring himself in his own company, and this question does not seem to 
be raised by either of the parties, it is certainly incumbent upon such agent to be 
most meticulous in the collection of his own premiums and in the remission thereof 
to his company. 

After a careful review of the record, we reach the conclusion that the judg- 
ment of the court below is manifestly erroneous and that on the 24th of July, 1933, 
the premiums on Odom’s policy were in arrears for two consecutive Mondays and 
that, consequently, paragraph 5 of the conditions of the policy deprived him of his 
right to recovery. That paragraph in part reads as follows: 


“The insured will not be entitled to sick or accidental benefits when payments 
are in arrears for two (2) Mondays or more, and the subsequent payment of such 
arrears shall not entitle the insured to benefit for sickness or disability beginning or 
occurring during the period of such arrears. * * *” 

The view which we have taken renders it unnecessary that we consider the 
other contentions as to the amount which would have been due under the policy 
and as to the application of the penalty provisions of the act of 1910. 
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While this matter was pending on our docket, the plaintiff died, and his widow 
and children have, by appropriate order, been made parties plaintiff in his stead. 

Accordingly, it is ordered, adjudged, and decreed that the judgment appealed 
from be and it is annulled, avoided, and reversed, and that there now be judgment 
in favor of defendant and against plaintiffs dismissing this suit at their cost. 
Reversed and dismissed. 


Succession of BIBBINS. No. 14947. 
Court of Appeal of Louisiana. Orleans. Oct. 29, 1934. 
. 157 Southern Reporter 139. 

2. INSURANCE. 


Payment by insurer of proceeds of life policies to administratrix appointed 
by court without jurisdiction through fraudtlent misstatements held not payment 
in good faith operating as discharge of insurer’s liability, where insurer pre- 
viously knew of existence of rival claitnants to fund and had in its possession 
written evidence that two different courts had taken jurisdiction of succession 
proceedings (Civ. Code, art. 2145). 

(For other cases, see Insurance, Dec. Dig. § 599.) 

Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Action by Albert W. Newlin, public administrator, as administrator of the 
estate of Albert Bibbins, deceased, against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

See, also, (La. App.) 152 So. 592, 777: (La. App.) 153 So. 340. 

Spencer, Gidiere, Phelps & Dunbar and Wood Brown, all of New Orleans, for 
appellant Metropolitan Life Ins. Co. 

Jas. N. Brittingham, Jr., and James Wilkinson, both of New Orleans, for 
appellee Public Administrator. 

Janvier, Judge. 

Albert W. Newlin, public administrator for the parish of Orleans, having, 
in the civil district court for the said parish, qualified as administrator of the 
estate of Albert Bibbins, brings this action in the succession proceedings and 
seeks to recover from Metropolitan Life Insurance Company the proceeds of two 
policies of insurance issued on the life of the said Bibbins. 

In each of the policies defendant insurer agreed that, in the cvent of the 
death of the insured, payment of the full amount ($500 on each policy) would 
be made to the executor or administrator of the estate of the deceased. 

At the time of the death of Bibbins the total amount due on the two policies 
had increased, because of maturity dividends and return premiums, to more than 
$1 400. 

Though, in its answer, the insurer denies certain averments made by the 
administrator, all of the essential averments are now conceded to be true, and the 
defense is that payment of the proceeds of the policies has already been made 
to one Lydia Harris, who presented to the insurer documents apparently showing 
that she had been appointed and had qualified as administratrix of the estate 
of Albert Bibbins in another court in another jurisdiction, to wit, the Twenty- 
Fourth judicial district court for the parish of Jefferson in this state. 


The insurer now concedes that the said court in the parish of Jefferson 
was without jurisdiction and that the said judgment of that court appointing 
Lydia Harris administratrix was obtained through fraudulent misstatements and 
misrepresentations, but nevertheless maintains that, since it made payment in 
good faith to the said Lydia Harris as administratrix, relying on that appoint- 
ment and on those proceedings, which appeared regular, the said payment 
constitutes a discharge of its obligations under the policies. It contends that 
there was nothing about those proceedings which gave indication of irregularity 
and that it had no actual or constructive knowledge of any such irregularity in 
the proceedings, or lack of jurisdiction in the court, and that, therefore, it 1s 
protected by the laws of Louisiana and particularly by article 2145 of our Civil 
Code, which, in part, reads as follows: 

“Payments in general can legally be made only to the creditor, or some one 
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empowered by him. The debtor, however, is discharged by a payment made in 
good faith to one who is really not the creditor nor empowered by him, 1m the 
following cases: * * * 

“2. Officers of Court; in Possession of Instrument. When the person, to whom 
the payment has been made, was at the time in possession of the evidence of the 
debt, under an order of a competent court, as syndic of trustee of creditors, as 
curater, executor, heir, or by virtue of any office or other trust, that apparently 
gives him the power to receive the payment.” 

The administrator counters with the contention that the said article affords 
no protection for three reasons: First, that by its own terms it is applicable 
only where the person to whom payment has been made was armed with an 
order from a competent court, the administrator pointing particularly to the word 
“competent”; second, that the article affords no protection where the payment 
has been made to an administrator, but limits its protection to those who have 
made payment to syndics, executors, et cetera; and, third, that in any event the 
article affords no protection where payment has been made under circumstances 
which should have put the payer on notice that the person receiving the payment 
was not actually qualified; in other words, that the article can be relied on only 
by one who has made payment believing in good faith that the court proceedings, 
under which the person who received the payment was apparently qualified, were 
in all respects regular and were had in a court having jurisdiction over pro- 
ceedings of that character, and which, in fact, was vested with jurisdiction on 
those particular proceedings. 

In the court a qua there was judgment in favor of plaintiff and defendant 
insurer has appealed. 

[1] We first devote ourselves to a study of the wording of the codal article 
(2145), upon which defendant relies for protection, and we notice that that article 
does not afford absolute protection to any one who makes such payment, but that 
protection results only where the payment was made “in good faith.” We take 
this to mean that where payment is made under’ circumstances which create 
knowledge that the person to whom payment is made is not actually authorized, 
though acting under an order apparently regular, such payment affords no 
protection against a demand by the person or officer actually entitled to receive 
the payment. Since the existence of legai “good faith” often depends upor 
whether or not there was constructive notice, we reach the conclusion that, 
where the known facts are sufficient to put an ordinarily prudent person upon 
his guard and to raise a doubt as to the actual authority of the person demanding 
payment, then payment made to that person, without further investigation, is not 
made in good faith and affords no protection against a demand by the person 
or officer actually authorized. We shall, then, examine the facts of which 
Metropolitan Life Insurance Company had knowledge, or should have kad 
knowledge, when it made payment to the fraudulent administratrix acting under 
an “apparently” regular appointment of the court of Jefferson parish. 

Bibbins died in New Orleans in the parish of Orleans on February 27, 1933. 
In June, 1933, Lydia Harris, to whom, as administratrix appointed in the parish 
of Jefferson, the payment was later made, submitted the policies and proofs of 
death and demanded payment. During July, 1933, or, at any rate, long before 
payment was made to Lydia Harris, Mr. James Wilkinson, as attorney for Clara 
Bibbins, the mother of the deceased, Albert Bibbins, called at the New Orleans 
office of the insurer company and advised that office of the possible right of the 
said mother, Clara Bibbins, and later wrote to the home office of the insurer in 
New York and asked for certain information, and, in effect, placed the said 
company on notice that the said mother had employed him “to claim her rights 
as beneficiary and heir of her deceased son.” 

_ Later Mr. Wikinson wrote to the New Orleans office of the insurer and in 
effect stated that the proceeds of the policies should inure largely to Hyachinthe 
G. Bibbins, minor daughter of the deceased, and that, in his opinion, there should 
be an administration of the estate of the said Albert Bibbins. 

_ On August 21, 1933, the New York or home office of the insurer notified its 
New Orleans office as follows: 

“Since there appears to be no immediate prospect of an agreement being 
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reached between the mother-in-law and the mother of the deceased, we have 
decided to pay a duly appointed administrator of the deceased’s estate, which we 
are privileged to do under the policy terms.” 

This office memorandum shows that at least during August, 1933, if not earlier, 
the New York or home office of the insurer knew that there was a dispute as to 


the disposition of the proceeds of the policies and that this dispute concerned 


) 
ai 


i 
On September 26, 1933, Mr. Harry Nowalsky, associated with Mr. Wilkinson, 
one of the attorneys representing the present plaintiff, wrote to the New Orleans 
office of the insurer a letter reading as follows: 

“Hugh M. Wilkinson 
“Attorney & Counsellor-at-Law 


“18th Floor Canal Bank Building 
“Hugh M. Wilkinson 


“A. Miles Coe 
“Fred W. Oser 
“Harry Nowalsky 
“New Orleans, Sept. 26, 1933. 
“Mr. William M. Brown, Manager, 
“Tulane District, Metropolitan Life Ins. Co., 
“Canal Bank Building, 
“New Orleans, La. 
“Dear Mr. Brown: 
“In re: Succession Albert Bibbins, No. 203-746—Division ‘A’ Civil District 
Court. 
“I have been appointed by the court to take an inventory of all of the 
property left by the late Albert Bibbins. It has come to my attention that this 
party left a number of policies of insurance with your company, and in order 
to complete my inventory for the court, it is necessary that I have the policy 
numbers of the insurance carried by the deceased in your company together with 
the amount of insurance thereon. 
“I would therefore appreciate your furnishing me with this information by 
return mail. 
“With best wishes, I am, 


“Very truly yours, 

“IN/m. Harry Nowalsky [Signed].” 

Under date of October 4, 1933, Charles J. Mundy, as attorney for Lydia 
Harris, administratrix of the estate of Albert Bibbins, wrote the New York 
office of insurer making demand on behalf of the alleged administratrix and 
inclosing the two policies, the premium receipt book, and a certified copy of the 
letters of administration issued by the Twenty-Fourth judicial district court for 
the parish of Jefferson to Lydia Harris, administratrix. This letter of Mr. 
Mundy, purported to have been sent on October 4th, was received by the New 
York or home office of the insurer on October 9th, and, under date of Octcber 
llth, the New York or home office, without further investigation or inquiry, 
mailed to Mr. Mundy, as attorney for Lydia Harris, its letter containing check 
in settlement of the claim. This check was later cashed and the proceeds disposed 
of under further orders of the Twenty-Fourth judicial district court issued 
before the discovery of the fact that that court was without jurisdiction to hear 
the entire matter. 

The lack of jurisdiction of that court resulted from the fact that Bibbins had 
died domiciled in the parish of Orleans. 

Later, on appeal from another judgment in the same succession proceedings, 
we set aside the judgment appointing Lydia Harris as administratrix. See 152 
So. 592. However, in the meantime the fund, as we have said, had been 
disposed of. 


[2] The question, then, is whether the insurer acted in good faith when it 
made payment to Lydia Harris. sabi 

There can be no doubt that almost from the time of the death of Bibbins 
the insurer knew that there were rival claimants to the fund, and there can be 
no doubt, either, that there was in the possession of the insurer, when it made 
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payment, written evidence that two different courts had taken jurisdiction of 
the succession proceedings, because when, under date of October 9th, the insurer 
received from Mr. Mundy a letter purporting to have been written on October 
4th and in which letter copy of the letters of administration issued by the Twenty- 
Fourth judicial district court were inclosed and which letters bore the court No. 
10145, the said insurer had already received from Mr. Harry Nowalsky a letter 
— that proceedings were pending in the civil district court and bearing No. 
203746. 

It may well be that, in the absence of a controversy, an insurer may, in good 
faith, not notice that two documents, one bearing the legend “No. 203,746, Division 
‘A’ Civil District Court,” and the other bearing caption “No. 10,145, Twenty- 
Fourth Judicial District Court for the Parish of Jefferson,” were not issued out 
of the same court; we cannot escape the conviction that, because of the contro- 
versy which was already known to exist, and in view of the somewhat acrimonious 
tone of the letter of the counsel for one of the rival claimants, the insurer should 
have noticed that the court proceedings referred to by Mr. Nowalsky were not 
the proceedings out of which Lydia Harris claimed to have derived her authority. 
Very evidently the failure to notice that there were two courts and the failure to 
realize the true situation resulted from the fact that one claimant was com- 
municating largely through the New Orleans office of the insurer, while the other 
was corresponding almost exclusively with the home or New York office. 

But, if there was a misunderstanding due to a lack of proper co-ordination 
between these offices, the responsibility should rest upon the insurer, and the 
claimant rightfully entitled to the proceeds should not be prejudiced and made to 
suffer a loss which plainly has resulted from that lack of cooperation and 
co-ordination. 

While it is true that nowhere is it made to appear that the officials of the 
insurer actually realized that there were two different court proceedings, the fact 
that almost from the time of the death of Bibbins there had been a conflict 
between rival claimants renders it impossible that we conclude otherwise than that 
the usual, ordinary care of a reasonably prudent business man would have disclosed 
the fact that there were two different courts involved. 

Under such circumstances we conclude that the loss has resulted from the 
failure of the defendant’s officials to notice facts, evidence of which facts was 
in its possession. 

For the reasons assigned it is ordered, adjudged, and decreed that the judg- 
ment appealed from be, and it is, affirmed. 

Affirmed. 


WASHINGTON v. UNIVERSAL LIFE INS. CO. No. 4883. 
Court of Appeal of Louisiana. Second Circuit. Nov. 2, 1934. 


157 Southern Reporter 162. 
INSURANCE. 

Evidence held sufficient to show that insured was killed while violating statute 
making it unlawful to resist arrest, precluding recovery under policy containing 
clause providing that no benefits would be paid for death resulting from injuries 
wort while in commission of crime or resisting officers of law (Act No. 77 of 
1926, § 1). 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from First Judicial District Court, Parish of Caddo; T. F. Bell, Judge. 

Action by Della Washington against the Universal Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

George Thurber, of Shreveport, for appellant. 

Bryan E. Bush, of Shreveport, for appellee. 

Drew, Judge. 

Plaintiff alleged she was the beneficiary under a life insurance policy issued 
to her son, Rufus Lee Washington, on January 25, 1932, by the defendant company ; 
that he died January 2, 1933, and under said policy she is entitled to receive as his 
beneficiary the sum of $210. She alleged proper notice to defendant and surrender 
ot the policy, and that defendant had refused to pay her. Plaintiff prayed for 
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judgment for the amount sued for, with interest, and for attorney’s fees in the 
sum of $50. 

Defendant admitted all the material allegations of the petition, but resists pay- 
ment for the reason alleged that deceased was killed by police officers of the city 
of Shreveport on January 2, 1933,’ while in violation of the law in attempting to 
draw a weapon to shoot at said officers; that he was therefore killed while in open 
and actual violation of the laws of the city of Shreveport and the state of Louisi- 
ana. 


The lower court rejected plaintiff’s demands and she has appealed. 

The policy of insurance provides that no benefits shall be paid for death result- 
ing from injuries received while in the commission of crime or resisting officers 
of the law. 

Section 1 of Act No. 77 of 1926 reads as follows: 

“Be it enacted by the Legislature of Louisiana, That it shall be unlawful for 
any person when placed under arrest by any sheriff, deputy sheriff, constable, 
marshal or police officer of the State of Louisiana, or any of the cities, towns or 
villages of the state to refuse to accompany the said officer to the jail or prison or 
resist any officer or offer to use force to prevent the execution of such arrest.” 

There is very little dispute in the testimony as to the facts in the case. Deceased 
at the time of his death had a loaded automatic pistol in his possession and had 
drawn it from his pocket. This, in itself, was a violation of the law. Two police- 
men of the city of Shreveport had been informed that the now deceased negro was 
to meet another negro at the corner of Jewell and Christian streets for the purpose 
of going from there to hold up and rob a Highland street car. Street cars in the 
city had been robbed several times before. The policemen hid themselves near this 
point where the meeting was to take place and when the deceased, who fitted the 
description of the negro they expected to find there, came down Christian and 
turned into Jewell street, one of the officers stepped out in front of him, a distance 
of about thirteen feet threw the glare of his flash-light in deceased’s eyes, and told 
him to “put up” his hands, take his hands out of his pocket, and that he was a 
police officer. The deceased attempted to get his pictol out of his pocket, but it 
hung in a torn place in the pocket. He continued to back away trying to extricate 
his pistol. The police officer told him the second time that he was a policeman and 
to put up his hands, without any response from the deceased, who finally caught 
his coat with one hand and jerked the pistol out of his pocket with the other, at 
which time the officers opened fire and killed him. There was no street light near 
the scene of the killing, but it was not dark enough to prevent the officers from 
distinguishing a negro from a white man, or from seeing the manner of dress the 
negro wore. 

Clearly, the action of the insured negro was a violation of the law and of Act 
No. 77 of 1926, unless we can agree with the reasoning of the attorney for plaintiff, 
who contends that it is not shown that deceased knew he was being accosted by 
police officers and had a right to assume he was in the act of being robbed by 
highwaymen. This susie: might be ten able if it were not for the fact that the 
ofacers on at least two occasions warned him that they were policemen. He was 
within twelve or thirteen feet of the officers at the time and, unless he was hard 
of hearing, must certainly have heard them. It is not shown that his hearing was 
defective. It is barely possible that the deceased thought the policemen were high- 
waymen, but we do not think it probable. When the officer stepped out in front of 
him, threw the glare of the flashlight on him, and informed him twice that he was 
an officer of the law, there was nothing else for the officer to do. He did all that 
was possible for him to do to keep from killing the now deceased and the action 
of the deceased amounted to and was resisting arrest, and the beneficiary cannot 
recover. 


The judgment of the lower court is correct and is affirmed, with costs. 


BICKHAM et al. v. CO-OPERATIVE BURIAL ASS’N. No. 4836. 
Court of Appeal of Louisiana. Second Circuit. Nov. 2, 1934. 
157 Southern Reporter 173. 


INSURANCE. 


Burial association sued by widow of deceased member for burial expenses had 
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burden of proving that it had given notice previous to deceased member’s death 
that undertaking firm which buried deceased was no longer its representative. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 
2, INSURANCE. 
In suit against burial association for burial expenses, defendant held not to 


have established defense that it had given notice previous to deceased member’s 
death that undertaking firm which buried deceased was no longer its representative. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. : 
"Suit by Mrs. Mary E. Bickham and another against the Co-operative Burial 
Association. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

W. H. Betts, of Hempstead, Tex., and J. B. Crow, of Shreveport, for appellant. 

Cook & Cook, of Shreveport, for appellees. 

Drew, Judge. 

The widow and only child of Isaac B. Bickham sued to recover the burial 
expenses incurred in burying Isaac C. Bickham. The suit is brought on a policy 
held by deceased with the defendant company. 

Deceased owned a policy, or certificate of membership, in the Co-Operative 
Burial Association, whereunder he was required to pay to said association $2 initia- 
tion fee and $1 per month dues thereafter. The association agreed at his death 
to furnish a casket costing $150, complete funeral, robe, and hearse. 

It is admitted that deceased was a member of said association and his dues 
were paid up to the date of his death. It is also admitted that the amount sued for 
is a reasonable amount to claim under the certificate of membership in said asso- 
ciation. Attached to the certificate of membership is the following notation on a 
printed slip signed by the association, by its president: 

“We hereby designate McCook Brothers Funeral Home our representative to 
carry out agreement covered by attached contract.” 

Isaac C. Bickham died about 9 o’clock at night, and one of the members of the 
family called McCook Bros. Funeral Home, which took charge of the body about 
11 o'clock the same night, moving it to its funeral home where the body was pre- 
pared for burial. About 5 o’clock the next morning, members of the deceased’s 
family went to the undertaking establishment to select the casket, which was done 
at that time, and they then informed McCook Bros. that deceased held the policy 
which designated it as agent to bury deceased. The policy or certificate was called 
for, and at about 7 o’clock that morning it was presented to McCook Bros., who 
at that time notified plaintiff's representative that they no longer had such a con- 
tract with defendant. The body had been prepared for burial and was then 
ready to be placed in the casket. McCook Bros. were ordered to continue with 
the funeral, which they did. The bill for the burial was presented to defendant, 
and the local manager of the defendant association promised to pay it, less the 
cost of embalming. It was not paid, and this suit is for the amount of the bill, 
less = cost of embalming. 

2] The sole and only defense is that McCook Bros. Funeral Home was 
not Md agent for the burial of defendant’s members at the time of the death of 
deceased, and that he had been notified of this fact by one of its agents, who 
contends that she rushed into his home while he was sick, saw no other member 
of the family, and left a letter containing this notice in the sick man’s room on 
another bed which was in the same room. No member of the family ever saw 
the letter, and it is not shown that deceased ever saw it, if it was left there. The 
testimony of defendant’s agent as to the letter is not convincing, and the great 
preponderance of the testimony is against it having been left in deceased’s room. 
The burden of proof as to the notice of change of agent for burial is on the defend- 
ant. It has failed to overcome this burden, and the defense must fall. 

The lower court found for plaintiff, and we find no error in the judgment. It 
is therefore affirmed, with costs. 
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SMOOTH v. METROPOLITAN LIFE INS. CO. No. 15018. 
Court of Appeal of Louisiana. Orleans. Oct. 29, 1934. 
157 Southern Reporter 298. 
1. INSURANCE. 


Clause in life policy permitting insurer at its option to make payments to 
certain persons, commoniy known as “facility of payment clause,” does not 
create in any individual right to sue for proceeds of policy, but is designed to 
protect insurer if payment is made to one of such persons, and it later appears 
ihat another was possessed of superior right. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. INSURANCE. ; : ; 

Grandson of insured, designated in indorsement on policy as beneficiary to 
receive death benefits “subject to” policy provision authorizing payment at 
insurer’s option to other people, held entitled to recover proceeds, notwithstand- 
ing provision making such proceeds payable to executor or administrator. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

3. INSURANCE. ; eal , 

Indorsement on insurance policy, partially filled in in ink and inserted after 
form of policy was printed, if containing provisions antagonistic and irreconcil- 
able with others of policy, would take precedence over and eliminate from policy 
such other provisions. 

(For other cases, see Insurance, Dec. Dig. § 149.) 

4. INSURANCE. 

That life policies had not been surrendered would not bar recovery of pro- 
ceeds thereof, since life insurance policies are not negotiable instruments. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

5. INSURANCE. ; _ 

Insurer could not refuse payment of proceeds of life policies because of 
failure to furnish formal proof of death, where all information which could be 
contained in formal proof of death was admittedly within possession of insurer. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

6. INSURANCE. ; 

.. ,4n action for proceeds of life policies, interest held not due except from date 
of judicial demand, in view of plaintiff’s failure to comply with requirement as 
to furnishing proof of death, which relieved company of making payment until 
judicial demand. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from Civil District Court, Parish of Orleans; Michel Provosty, Judge. 

Action by James Smooth against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Henry J. Wyman, of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar and Wood Brown, all of New Orleans, 
for appellee. 

Janvirr, Judge. 


James Smooth, alleging himself to be the beneficiary named in two policies 
of industrial life insurance, issued by Metropolitan Lfe Insurance Company on 
the life of Virginia Dutton, and alleging that the said insured has died and that 
all necessary proof has been furnished and all requirements of the policies com- 
plied with seeks judgment against the said company for $390.81, the amount 
admittedly payable under the said policies to the person rightfully entitled 
thereto. 

Defendant resists the claim of Smooth on two grounds. It contends that 
under the stipulations in the policies he cannot maintain an action and it denies 
that all requirements and conditions precedent have been complied with. 

The matter was submitted under an agreed stipulation of fact, and, from a 
judgment for defendant, Smooth has appealed. 

The two policies are identical in form. In the printed portion of each there 
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appear two paragraphs to both of which we direct our attention. The first 
reads as follows: 


“The Metropolitan Life Insurance Company * * * does further agree, subject 
to the conditions aforesaid, if the insured shall die prior to the date of the 
maturity of the endowment to-pay upon receipt of proofs of the death of the 
insured made in the manner, to the extent and upon the blanks required herein 
and upon surrender of this policy and evidence of premium payment hereunder, 
the amount stipulated in said schedule to the executor or administrator of the 
insured, unless payment be made under the provisions of the next succeeding 
paragraph.” 


The second of the said paragraphs, commonly known as the facility of pay- 
ment clause, provides that: 

“The Company may make any payment or grant any nonforfeiture privilege 
provided herein to the Insured, husband or wife, or any relative by blood or con- 
nection by marriage of the Insured, or to any other person appearing to said Com- 
pany to be equitably entitled to the same by reason of having incurred expense 
on behalf of the Insured, or for his or her burial; and the production of a receipt 
signed by either of said persons, or of other proof of such payment or grant of 


such privilege to either of them, shall be conclusive evidence that all claims 
under this Policy have been satisfied.” 


[1] It will be noticed that under the first paragraph the proceeds of each 
policy are made payable in the event of death “to the executor or administrator 
of the insured.” Therefore, Smooth, the present plaintiff, being neither the 
executor nor the administrator of the estate of the insured, manifestly cannot 
maintain this action unless given the right to do so in some other part of the 
policy. Nor does the facility of payment clause create in any individual the 
right to sue for the proceeds of the policy. Crump v. Metropolitan Life Insur- 
ance Co. (La. App.) 156 So. 35; Dorsey v. Metropolitan Life Insurance Co. (La. 
App.) 145 So. 304. That clause is designed merely to afford to the insurer pro- 
tection in the event payment is made to one of the persons designated therein 
even should it later appear that some one else was in fact possessed of a superior 
right to the proceeds. 

{2] But Smooth relies upon an indorsement which appears on each of the 
policies, not printed therein, but apparently stamped thereon. It reads as fol- 
lows : 

“Subject to the provisions of the policy authorizing payment at the Com- 
pany’s option to other persons, James Smooth, grandson, has been designated 
beneficiary to receive death benefit only.” 

The contention of plaintiff is that this indorsement names him as beneficiary. 
The insurer, on the other hand, maintains that the proceeds of the policies are 
payable to the executor or administrator of the estate of the insured and that 
the only effect of the indorsement is to place Smooth among those persons 
referred to in thé facility of payment clause with the result that the insurer may 
make payment to him if it sees fit, but that it is under no legal duty to do so. 

In making this contention, great reliance is placed upon a decision rendered 
by the Court of Appeal of Albama in the matter of Allbright v. Metropolitan 
Life Ins. Co., —— So. —— * decided May 22, 1934, and in which that court was 
concerned with an insurance policy almost, though not quite, identical in its 
printed terms and in indorsement with those now involved here. 

There the first two paragraphs (1) providing for the payment to the admin- 
istrator or executor and (2) providing for the facility of payment were the 
same as those before us, but the indorsement read as follows: 

“Under the provisions of the policy authorizing payment at the Company’s 
option, to other person, Ethel Allbright, cousin, has been designated beneficiary 
to recover death benefit only.” 

At first glance it may be thought that that indorsement is the same in effect 
as the one before us. We note, however, that in the Allbright Case the opening 
words of the indorsement were “under the provisions of the policy.” We can 
well see that the court, in interpreting the words “under the provisions of the 
policy,” was justified in adopting the view that those words had the effect of 


1Not released by court at date of publication. 
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specifically including Ethel Allbright among those persons referred to in the 
facility of payment clause. 

The indorsement, after referring to the right of the: company to make pay- 
ment “at the company’s option to other persons”—in other words in accordance 
with the facility of payment clause—provided that under that clause Ethel All- 
bright should be added to or included among those persons or groups of persons, 
payment to any one of whom would effect a discharge of the insurer’s obliga- 
tion. But here the words are considerably different. The clause constitutes a 
plain designation of James Smooth as beneficiary not “under” the right given 
the company by the facility of payment clause, but “subject to” the condition 
stipulated for in that clause, that James Smooth should be actually designated 
beneficiary, but that this designation should not deprive the company of its 
rights under the facility of payment clause. 

In the Allbright policy the original agreement that payment should be made 
to the executor or administrator, subject to the facility of payment clause, was 
not changed by the inclusion in that clause of one other designated named 
person, whereas here the clause appears to us to specifically name and designate 
a person as beneficiary, not by placing him within and among those mentioned 
in the clause, but, on the contrary, by giving him the right to claim the pro- 
ceeds, not as a person referred to in the clause, but as specifically named bene- 
ficiary, though subject to the stipulation that payment by the company to some 
one named or referred to in the clause should constitute a discharge of the 
company’s obligation. 

It is true that this view renders it necessary that we interpret the policy as 
giving the right to the named beneficiary to claim the proceeds even against the 
executor or administrator and it is true that it thus is made to appear that the 
policy provides for payment to two, perhaps, totally different! persons, the 
administrator or executor on the one hand, and the named beneficiary, James 
Smooth, on the other. 

|3] But the provision contained in the indorsement was very plainly inserted 
after the form of the policy was printed. It was partially filled in in ink and, 
under familiar rules applicable to the interpretation of contracts containing 
antagonistic and irreconcilable provisions, would take precedence over and would 
have the effect of eliminating from the policy the provision for payment to the 
executor or administrator so long as the named beneficiary is in existence and 
may be heard to’present his claim. Rabinowitz v. Hurwitz-Mintz Furniture Co., 
19 La. App. 812, 133 So. 498; Hagan v. Scottish Union & National Ins. Co., 186 
U. S. 423, 22 S. Ct. 862, 46 L. Ed. 1229; Alex F. Dreyfus Co., Inc. v. Breen (Wite 
of Friedman), 13 La. App. 479, 126 So. 264. 

There can be no doubt of the good faith of the insurer in making this 
deiense and its readiness and willingness to make payment to the proper person 
is very evident, and it is also true that should some other court in some other 
jurisdiction adopt a different view, there may be danger that the insurer will 
be called upon to make a second payment to an executor or administrator ot 
the estate of the deceased. But such claim can be presented only on the ground 
that we have misconstrued the indorsement and that that indorsement placed 
James Smooth among the persons named in the facility of payment clause. If 
he should be placed within that group, then payment made to him in good faith 
would effect a discharge of the insurer’s liability. Surely payment under a final 
judgment of a court of last resort is a payment made in good faith. Therefore, 
in any event, payment made to Smooth should afford the insurer full protection. 

Furthermore, if there is ambiguity and if, as a result thereof, danger results 
to the insurer, we can only say that the policy was prepared by the insurer itself 
and that it could have avoided this danger by more careful choice oi language. 

[4, 5] The defense that Smooth cannot recover because he has not shown a 
compliance with certain conditions precedent stipulated for in the policy, 1s 
based on the contention that he has not shown a payment of premiums; that 
he has not surrendered the policies; and that he has not filed with the compan) 
proof of the death of the insured. 

It is admitted that all premiums have been received by the insurer so pay- 
ment cannot be withheld on this account. ao 

That the policies have not been surrendered is of no importance. Life insur- 
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ance policies are not negotiable instruments; rights thereunder do not pass by 
transfer of the policies themselves, and since, we hold that, Smooth is entitled 
to claim the proceeds, no further protection is necessary than that the insurer 
show that payment has been paid in accordance with our decree. No rights exist 
in any one else merely by reason of physical possession of the policies. 

Nor can payment be refused because of the alleged failure of Smooth to 
furnish formal proof of death. All information which can be contained in a 
formal proof of death is admittedly within the possession of defendant since the 
stipulation of fact shows that proof of death was furnished by the other 
claimant. 

Though compliance with such requirements may be insisted upon where it 
appears that an insurer has a real necessity for the information stipulated for, 
the failure to comply will not be permitted to defeat the ends of justice where 
it is manifest that no good purpose would be served by requiring a strict com- 
pliance. 

|6] We do not believe that interest is due except from date of judicial 
demand. Smooth’s failure to comply with the requirement as to furnishing 
proof of death relieves the company of the duty of making payment to him until 
judicial demand was made in the form of this suit. 

As to the penalties which are claimed by plaintiff, we do not believe that 
they are due. We have been shown no law which would justify the imposition 
of a penalty under the facts shown here and counsel for plaintiff has not even 
discussed the matter in his brief. 

The judgment appealed from is annulled, avoided, and reversed and there is 
now judgment in favor oi plaintiff, James Smooth, and against the defendant, 
Metropolitan Life Insurance Company, in the sum of $390.81 with legal interest 
from judicial demand and for all costs. 

Reversed. 


WINDERS v. CO-OPERATIVE BURIAL ASS’N. No. 4837. 


Court of Appeal of Louisiana. Second Circuit. Nov. 2, 1934. 
157 Southern Reporter 320. 
l. INSURANCE. 


In suit on membership certificate in burial association, allegedly false state- 
ments in application as to member’s health held not to bar recovery, although 
application provided for invalidation of certificate for misrepresentations, where 
application was not attached to certificate, no medical examination was made, 
and association’s soliciting agent had ample opportunity to ascertain member’s 
physical condition (Act No. 97 of 1908, as amended by Act No. 195 of 1932; Act 
No. 246 of 1916). 

(For other cases, see Insurance, Dec. Dig. §§ 377[2], 389|9], 655[2].) 

2. INSURANCE. 

Obligation of burial association implied from membership certificate required 
association to remove member’s body from his home, promptly upon notice, to 
decent place where bodies are prepared for burial, and to prepare or have body 
prepared for burial efficiently and without undue embarrassment or mortification 
to survivors, and was not satisfied by offering funeral arrangements involving 
unreasonable and embarrassing delay; hence association was liable for expenses 
necessarily incurred in burial under different arrangements. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. 

Suit by Mrs. Lydia Winders against the Co-operative Burial Association. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

W. H. Betts, of Hempstead, Tex., and J. B. Crow, of Shreveport, for 
appellant. 

Cook & Cook, of Shreveport, for appellee. 
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SOVEREIGN CAMP, W. O. W. v. THOMAS. No. 31389. 
Supreme Court of Mississippi, Division B. Oct. 22, 1934. 
187 Southern Reporter 83. 
INSURANCE. 


Under substitute fraternal certificate of life insurance, providing that nonfor- 
feiture values should be computed as if certificate had been issued on June 1, 
1927, values would be so calculated, notwithstanding provision that extended 
insurance values should not become available until three years from June 13, 
1929, so that, where premiums were paid until March 31, 1931, insured was 
entitled to nearly three years’ additional insurance, and insurer was liable to 
beneficiary for insured’s death on October 18, 1932. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from Chancery Court, Winston County; T. P. Guyton, Chancellor. 

Suit by Leona Thomas against the Sovereign Camp, W. O. W. From a 
decree for complainant, defendant appeals. 

Affirmed. 

E. M. Livingston, of Louisville, for appellant. 


W. A. Strong, Jr., of Louisville, and D. E. & J. T. Crawley, of Kosciusko, for 
appellee. 


GriFFITH, Justice. 


On June 2, 1905, Edward H. Thomas became the holder of a certificate of 
life insurance for $1,000 in appellant society, which certificate was validly main- 
tained until June 13, 1929, when by agreement between the parties a new cer- 
tificate in the same sum was issued in the form of an “ordinary whole life 
certificate,” with appellee as the sole beneficiary. To maintain this substituted 
certificate monthly premiums of $3.10 were required, and which were thereafter 
paid by the insured until, but not after, March 31, 1931. The insured died on 
October 18, 1932. The certificate last mentioned contained nonforfeiture, and 
extended insurance provisions to the effect that, at the end of the third certificate 
year, the policy would, upon default of payment of premiums, carry insurance 
in force for the additional period of 2 years and 305 days. If, therefore, this 
nonforfeiture and extended insurance provision had come into operative effect 
on March 31, 1931, when the last premium was paid, the extended period of 
insurance was sufficient to carry the policy beyond the date of death, which, as 
said, was October 18, 1932. 

The application for the new certificate, which appears to have been. signed 
on May 29, 1929, contained, among others, the following terms: “The new cer- 
tificate is to become effective on the first day of June 1929, and to bear the date 
of June 1927 and age of 48. It is understood that withdrawal values, if any, 
on the new certificate will be available to me only after I have made payments 
on said new certificate for three years from the date thereof.” And the certificate 
or policy contained the following specific stipulation: “The non-forfeiture values 
shall be computed as if this certificate had been issued on the first day of June 
1927.” At three other places in the policy, however, there were provisions to 
the effect that the non-forfeiture values should become applicable only after 
“thirty-six monthly payments on this certificate shall have been made,” one of 
these provisions being more specifically that “the cash, loan, paid-up and extended 
insurance values shall not become available until three years from the date of 
issue, as set forth on page one hereof,” and on turning to page 1 there is the 
following recital: “Issued at Omaha, Nebraska, this 13th day of June, 1929. 
Thus the question to be decided is whether the 36-month period which is neces- 
sary to put the nonforfeiture and extended insurance provisions into force is to be 
computed from June 1, 1927, or from June 13, 1929. 


It will be seen from the statement of facts that this precise question was 
before the Supreme Court of Alabama in Higgins v. Sovereign Camp, 224 Ala. 
644, 141 So. 562, and that the court held that the computation is from the first 
date; that is to say, the date specifically mentioned in the policy, and which 
accords with the terms of the application, as the date to which that computation 
is to be referred, and not the mere date of the issuance of the policy. We have 
studied the opinion in the Higgins Case, and are in accord therewith. The same 
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conclusion has been announced by other courts. Sovereign Camp, W. O. W. v. 
Hardee (Ark.) 66 S.W.(2d) 648; Jones v. Sovereign Camp (Tenn. App.) 67 
S.W.(2d) 159; Daly v. Sovereign Camp, 226 Mo. App. 629, 44 S.W.(2d) 229; 
Dudley v. Sovereign Camp, 205 N. C. 394, 171 S. E. 352. It follows, therefore, 
that the decree of the chancellor adjudging that the policy was in force at the 
date of the death is correct, and will be affirmed. 

Affirmed. 


LAVENDER et al. VOLUNTEER STATE LIFE INS. CO. No. 31374. 
Sane Court of Mississippi, Division B. Oct. 22, 1934. 
157 Southern Reporter 101. 
1. INSURANCE. 


Incontestable provisions in life policy held not to apply to double liability 
provision for accidental death, which was stated not to cover homicide, self- 
destruction, ete. 

(For other cases, see Insurance, Dec. Dig. § 517.) 

2. INSURANCE. 

Parties to insurance contract have right to assume or not assume certain 
risks, and Supreme Court must enforce contracts as they are written, unless they 
are contrary to law of state or to some public policy. 

(For other cases, see Insurance, Dec. Dig. §§ 138[1], 146[1].) 

3. INSURANCE. 

Double indemnity could not be recovered for insured’s death from ruptured 
spleen leaving no visible contusion, which was incurred in assault provoked by 
him, under clause in life policy providing for double indemnity for death from 
accidental injury showing visible contusion and not result of violation of law. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Circuit Court, Coahoma County; Wm. A. Alcorn, Jr., Judge. 

Action by Mrs. Regina Trapp Lavender, individually, and as executrix of the 
estate of Weldon K. Lavender, deceased, against the Volunteer State Life 
Insurance Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

G. E. Williams, of Clarksdale, for appellant. - 

Brewer & Montgomery, of Clarksdale, Chas. A. Sisson, of Winona, and 
Miller, Miller & Martin, of Chattanooga, Tenn., for appellee. 

ErHripcr, Presiding Justice. 

On January 19, 1929, Weldon K. Lavender took a policy of insurance with 
the Volunteer State Life Insurance Company, whereby said insurance company, 
in consideration of the payment of the premium therein mentioned, agreed to pay 
to the beneficiary named therein, upon the death of said assured, the sum of 
$5,000. The insurance policy had attached to it a rider providing as follows: 

“Attached to and forming a part of Policy No. 39,096. In lieu of the 
Incontestability provisions printed in this Policy and marked Void, the following 
conditions will apply; This policy shall be incontestable after one year from its 
date, except for nonpayment of premium; or engaging in Aeronautics; or engaging 
in Military or Naval Service, or engaging in Red Cross, Y. M. C. A. or any 
other War Relief Service, in time of War, outside the Continental United States 
and Dominion of Canada, including the waters within three miles of the Coast 
Line, but not including the Panama Canal Zone, without first having obtained 
Written permission from the Company, and having paid such extra premium as 
may be required by the Company. In the event of death of the insured while 
so engaged or as a direct or indirect result of having been se engaged, without 
his having obtained such permission, and having paid such extra premium as 
may be required by the Company, the liability of the Company hereunder shall 
be limited to a sum equal to twice the regular premiums, i. e., exclusive of any 
extra premiums, received on the policy; provided, however, that in no case 
shall the amount payable exceed the face amount of the policy.” 

On June 24, 1920, Weldon K. Lavender and the insurance company entered 
into what is kriown as a double indemnity for accidental death contract, which 
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was attached to and made a part of the original contract, the material portions 
of which are as follows: 

“The Volunteer State Life Insurance Company of Chattanooga, Tennessee, 
will pay to the beneficiary designated in the policy proper, bearing the number 
stated above (No. 39,096) upon the conditions and subject to the limitations 
below, instead of the amount insured, Double that Amount, or Ten Thousand 
Dollars, at its Home Office in Chattanooga, Tennesee, on receipt of due proof 
(1) that the insured died in consequence of bodily injury effected solely and 
independently of atl other causes through external, violent and purely accidental 
means, of which (except in case of drowning) there is visible contusion or wound 
on the exterior of the body, (2) that such death occurred 90 days after such 
accidental injuries were sustained, (3) that the policy proper was in force under 
its original conditions at the time of death, (4) that this Rider was in full force 
and all premiums thereon had been duly paid according to its terms, (5) and 
that death did not result directly or indirectly from any of the causes or under 
any of the circumstances enumerated in the paragraph below. 

“This agreement to pay double the amount Insured in event of death as above 
recited, does not cover homicide, self-destruction, while sane or insane; death 
resulting directly or indirectly from any character of injury sustained while intoxi- 
cated; while participating in aeronautics, sub-marine, or other underwater 
operations, mining or other underground operations, death caused directly or 
indirectly, wholly or partially by, or related to war, riot, strike or insurrection, 
or other act incident thereto, either in the air, or on land or water: death 
resulting from any violation of the law or from military or naval service of 
any kind, or from police duty in any military, naval or police organization: or 
death resulting from enforcing, or assisting to enforce law: or death resulting 
directly or indirectly from bodily or mertal infirmity, ptomaines, or bacterial 
infections other than infection occurring simultaneously with and in consequence 
of an accidental cut or wound.” 

On August 7, 1932, said Weldon K. Lavender died and thereafter the 
insurance company paid the beneficiary $5,000 under the policy, but denied liability 
under the double liability rider. Said $5,000 was paid and received without 
prejudice to any right, claims, or defenses that the parties to this cause might 
have in connection with the double indemnity rider. 

The case was tried upon an agreed statement of facts, the material parts of 
which read as follows: 

“That on the morning of August 4, 1934, the insured, Weldon K. Lavender, 
in company with J. J. Myers, Jr., went to the Courthouse of Coahoma County, 
Mississippi, at Clarksdale, for the purpose of getting permission to see one of 
his tenants whom Frank Hamilton, a constable of Coahoma County, had prior to 
that date arrested and taken into custody for some law violation. The negro was 
a tenant on the plantation operated by the said Lavender. Upon arriving at the 
courthouse, said Hamilton was found at the east entrance thereof, when and 
where the said Lavender accosted the said constable for coming on his place and 
arresting his negro tenant without notice to him, and also for putting the negro 
in jail and refusing Lavender permission to see the negro; that an argument 
ensued in which the said Hamilton told the said Lavender that he considered a 
person who took up for a bootlegger no better than a bootlegger. The said 
Lavender left the courthouse but came back on the afternoon of the 4th and 
again met the said Hamilton at the east entrance of the courthouse and thereupon 
the said Lavender cursed and abused said Hamilton, telling him if he would 
pull off his gun and constable star he would whip him, saying; ‘I never had any 
use for you, you are a God dam son of a bitch.’ Whereupon the said Hamilton 
handed his star and pistol to the said Myers, and just as he did so the said 
Lavender advanced upon him and without provocation or cause assaulted the said 
Hamilton and struck the said Hamilton a severe blow in the face, knocking the 
said Hamilton against a brick pillar of the east entrance of the courthouse and 
severely bruising his head; that a fight and scuffle ensued and during the scuffle 
several blows were passed back and forth, and the two clinched at least once and 
violently tusseled, as a result of which the said Lavender received a blow on the 
side, or strain in the side from some external force, which caused a rupture ot 
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his spleen; no weapons were used and there was no intention on the part of the 
said Hamilton to fatally wound or kill the said Lavender. The participants were 
separated by outsiders and the said Lavender went to his home. A careful 
examination of the body of the said Lavender disclosed no evidence of the injury 
sustained in the scuffle, such as wounds or contusions on the exterior of the body, 
except that immediately upon reaching home and within a few minutes after 
the tussle the said Lavender became nervous and began to turn pale; that within 
two hours thereafter he turned deathly pale and became very sick; that his 
facial expression reflected that he was suffering from intense pain and his body 
was drawn from pain; that he lay down and soon became unable to arise: that 
two physicians were immediately called and after attempting for several hours 
without effect to ease the pain, decided to perform an operation to locate the 
trouble, and after making an incision found his abdomen filled with blood from 
a ruptured spleen, the same being torn aimost in two; that the spleen was in 
such a ruptured condition it had to be removed, and almost bled to death internally 
from the wound, a blood transfusion was performed in a futile effort to save his 
life: that within four days after the injury the said Lavender died; that the 
spleen of the said Lavender, prior to the difficulty, was in a weakened condition 
due to malaria, which fact was known to said Lavender and because of which 
it would have been more easily ruptured than a normal spleen.” 

The insurance company filed a plea of general issue, serving notice there- 
under that it would show that the said Weldon K. Lavender did not come to his 
death as a consequence of bodily injuries effected solely and independently of all 
other causes through external, violent, and purely accidental means of which 
there was a visible contusion or wound cn the exterior of the body, and that 
his death was caused by his violating the law. 

The plaintiffs gave notice under the general issue in denial and avoidance 
of the special matter set up by the insurance company in its notice under its 
plea of general issue, stating that they would introduce the incontestable clause 
for the purpose of denying and avoiding the provisions contained in the insurance 
policy. and that, by reason thereof the insurance company was uot entitled to 
defeat the action by anything or things set forth under the general issue. 

The first question which we will consider is whether or not the incontestable 
provision of the policy precludes the defendant from showing nonliability by 
reason of the death of the insured under the circumstances stated in the agreed 
statement of facts, from which it will be seen that Weldon K. Lavender, 
unprovoked, brought on the difficulty, striking the said Hamilton first, from 
which the fight or scuffle ensued, during which several blows were passed back 
and forth. This illegal assault upon the said Hamilton was clearly a violation 
of the laws of the state of Mississippi, and it is clear that Lavender’s death was 
a result of the fight thus provoked and deliberately entered into by him. 

[1] We do not think the incontestable provisions of the policy apply to the 
double liability provision, because it is expressly stated in the double liability 
provision that “this agreement to pay double the amount insured in event of 
death as above recited, does not cover homicide, self-destruction, while sane or 
insane; death resulting directly or indirectly from any character of injury sus- 
tained while intoxicated * * * death resulting from any violation of the law,” 
etc. In other words, the double indemnity clause did not insure against a death 
resulting from said causes. 

There is conflict in the authorities as to whether a clause of this kind would 
preclude a recovery where the assault was made with the hands or feet, without 
a deadly weapon where the injury would not be reasonably anticipated. This 
court does not seem to have passed directly on this proposition, but the federal 
District Court passed upon a clause of this kind in the case of Sanders v. 
Jefferson Standard Life Ins. Co., and held that the provision for double indemnity 
for accidental death did not prevent the insurer from showing that it had not 
assumed the risk of the acts named in the rider, in 4 F.(2d) 555, which holding 
was affirmed in (C. C. A.) 10 F.(2d) 143, 144, the court there saying that: “A 
Provision for incontestability does not have the effect of converting a promise to 
Pay on the happening of a stated contingency into a promise to pay whether 
such contingency does or does not happen. It cannot properly be said: that a 
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party to an instrument contests it by raising the question whether under its 
terms a liability asserted by another party has or has not accrued.” 

[2] The reasoning of this case and the line of authorities holding to the 
same effect, we think, announce the correct rule. Parties to a contract have the 
right to assume or not assume certain risks, and we must enforce contracts as 
they are written, unless they are contrary to the law of the state or to some 
public policy. Berry v. Lamar Life Ins. Co., 165 Miss. 405, 142 So. 445, 145 So. 
887. It is desirable that, if it can be reasonably done, consistency in decisions 
between the state and federal courts should be maintained, where the right of 
action is governed by the state law. We would not follow a federal decision 
manifestly contrary to our conception of law, but we will consider, with great 
deference, a decision of the Circuit Court of Appeals construing a law of this 
state, where this court has not theretofore passed upon the question. Harmony 
between the decisions of these two tribunals is greatly to be desired. 

[3] From the agreed statement of facts, it will be seen that there was no 
stipulation that there was any wound or contusion visible upon the body of 
Lavender, and that it required an operation to determine what the injury was. 
The stipulation showed that the decedent provoked the difficulty, made the assault, 
and was clearly violating the law in so doing; and the policy does not cover 
these risks, and the death resulted from such violation of the law. Sovereign 
Camp, W. O. W. v. Hunt, 136 Miss. 156, 98 So. 62, 35 A. L. R. 189; American 
Nat. Life Ins. Co. v. Johnson, 152 Miss. 811, 118 So. 898; Osborne v. Peopie’s 
Benevolent Industrial Life Ins. Co, 19 La. App. 667, 139 So. 733: Travelers’ 
Ins. Co. v. Seaver, 19 Wall. (86 U. S.) 531, 22 L. Ed. 155. . 

There is a distinction between accidental death, and death resulting from 
accidental means. We will not, however, enter upon a discussion of this question, 
as what we have already said leads to an affirmance of the judgment of the 
court below. The judgment is affirmed. 

Affirmed. 


GAINER v. SUPREME FOREST WOODMEN CIRCLE. No. 5471. 
Springfield Court of Appeals. Missouri. Oct. 2, 1934. 
74 Southwestern Reporter (2d) 858. 
1. INSURANCE. 


Plaintiff’s uncontradicted testimony in action on fraternal benefit certificate that 
she made proof of total permanent disability before her alleged suspension as mem- 
ber of defendant society for nonpayment of dues supported judgment for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

2. INSURANCE. 

Fraternal benefit certificate cannot be canceled or annulled for nonpayment of 
dues after insured’s disability, entitling her to benefit, occurred. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

Appeal from Circuit Court, Dade County; C. A. Hendricks, Judge. 

“Not to be published in State Reports.” 


Action by Emma C. Gainer against the Supreme Forest Woodmen Circle. 
Judgment for plaintiff, and defendant appeals. 
Affirmed. 


H. W. Timmonds, of Lamar, for appellant. 
Ray H. Daugherty, of Springfield, for respondent. 





CAIN v. SOVEREIGN CAMP, W. O. W. No. 17886. 
Kansas City Court of Appeals. Missouri. April 30, 1934. 
74 Southwestern Reporter (2d) 865. 
1. INSURANCE. 


Reserve of old insurance certificate issued by fraternal beneficial association 
held its “net value,” as respects question of extended insurance on default in pre- 
miums on new certificate for which old certificate was exchanged. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

2. INSURANCE. we ; ; 7 5 
Where insurance certificate, issued April, 1929, provided that nonforfeiture 
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yalues should he computed as if certificate had been issued April 1, 1923, and in- 
sured defaulted after paying July, 1929, premium, insured held entitled to extended 
insurance for period stated in table applicable where default is made at end of 
sixth certificate year. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

3. INSURANCE. 

Where one clause of insurance certificate stated that nonforfeiture values should 
be computed as if certificate were issued on April 1, 1923, though it was actually 
issued April, 1929, while nonforfeiture options stated they should not be available 
until insured had made thirty-six monthly payments, former provision, being more 
favorable to insured, held to prevail. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

Appeal from Circuit Court, Clay County; Ralph Hughes, Judge. 

“Not to be published in State Reports.” 

\ction by Ida B. Cain against the Sovereign Camp of the Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

Rainey T. Wells, of Omaha, Neb., and Harding, Murphy & Tucker, of Kansas 
City, for appellant. 

George W. Meyer, of Kansas City, for respondent. 


ADAMS v. METROPOLITAN LIFE INS. CO. No. 5340. 
Springfield Court of Appeals. Missouri. Aug. 24, 1934. 
Rehearing Denied Oct. 3, 1934. 
74 Southwestern Reporter (2d) 899. 
1. INSURANCE. 

In lead miner’s action on group policy, evidence seld to clearly establish 
failure to make due proof of total and permanent disability to company’s home 
office as required in policy. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE. 

Insurance policy is a “contract,” to be construed according to its sense and 
meaning as collected from terms used therein, which terms are to be understood 
in their plain, ordinary, and popular sense, unless they have generally in respect 
to subject-matter, as by known usage of trade or the like, acquired peculiar 
sense, distinct from popular sense of same words. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 

Insured lead miner failing to make any effort to comply with requirement of 
group policy regarding due proof of permanent and total disability, nor showing 
any excuse for such failure, nor waiver, estoppel, or fraud on insurer’s part, 
could not recover on policy where requirement of proof was unambiguous. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE. 

Clear and unambiguous insurance contract must be construed as any other 

contract, and plain unequivocal language thereof given its plain meaning. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Circuit Court, Butler County; Robert I. Cope, Judge. 

Action by Charles F. Adams against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Fordyce, White, Mayne & Williams, of St. Louis, and Oliver & Oliver, of 
Cape Girardeau, for appellant. 

W. A. Brookshire, of Farmington, for respondent. 

ALLEN, Presiding Judge. 


This action was instituted in the circuit court of Madison county, Mo., 
returnable to the March term, 1932, and upon change of venue was tried in the 
Butler county circuit court, at its January term, 1933. 

The respondent alleged that he was injured on December 18, 1923, while he 
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_ in the employ of the St. Joseph Lead Company, at its mine in Flat River, 
co. 

Appellant had previously thereto issued to the employer (lead company) a 
policy of insurance styled group insurance 368-G, and thereafter issued to 
respondent a certificate of insurance, styled 1336, in the sum of $1,625, and also 
a serial certificate number 1336-A, in the sum of $1,000, by which policies res- 
pondent alleged that he was entitled to a claim for total and permanent disabil- 
ity, in five annual installments of $561.75 each; and further alleged that during 
the latter part of 1924 he had made due proof of his disability to appellant com- 
pany, according to the terms and conditions of said insurance contracts. 

The verdict and judgment was for plaintiff (respondent) in the sum of 
$2,808.75. 

Appellant’s answer, amongst other matters, denied that respondent prior 
to the filing of his action had made due proof of any claim to the home office of 
Appellant, as required by the terms and conditions of the said policy of insur- 
ance, which terms are set iorth in paragraph 7 thereof, and are as follows, to wit: 

“7. Total and Permanent Disability Benefits—On receipt by the Company, 
at its Home Office of due pruof that employee injured hereunder has become 
wholly and permanently disabled by accidental injury or disease, before attaining 
the age of sixty years, so that he is and will be pqrmanently, continuously and 
wholly prevented thereby from performing any work for compensation or profit, 
the company will waive the payment of each premium applicable to the insurance 
on the life of such disabled employee that may become payable thereafter under 
this policy, during such disability, and in addition to such waiver will pay to such 
employee during such disability, in full settlement of all obligations hereunder 
pertaining to such employee, and in lieu of the payment of insurance as herein 
provided, such monthly or yearly installments as may be selected by such 
employee, by written notice to the company, at its Home Office, on the following 
basis, to-wit: 

“On basis of $1,000.00 of insurance, either 

“Sixty monthly installments of $18.00, or 
“Twenty annual installments of $67.98, or 
“Fifteen annual installments of $83.90, or 
“Ten annual installments of $116.18, or 
“Five annual installments of $214.00. 

“The First installment to be paid six months after receipt of due proof of 
total and permanent disability.” 

Since, in our opinion, the question of due proof, required of respondent to 
appellant, is the sole and only question to be considered by us, we shall discuss 
only the evidence relating thereto. 

Respondent’s testimony was, in substance, as follows: “I went back to the St. 
Joseph Lead Company, and asked for a job. Mr. Knowles gave me a blank and 
told me if I wanted to draw the insurance to make out an affidavit. He told me 
that I would have to be permanently and totally disabled, and I asked him what 
that was and he said ‘blind and disabled to feed yourself.’ I never did fill out the 
application. That was in 1926. I kept on farming until about 1930, when I sold 
the farm.” 

The testimony of J. A. Knowles, for appellant, was as follows: 


“I live at Farmington, Mo. Adams was employed by the Doe Run Lead Com- 
pany when I was assistant employment manager there. That was before his injury. 
[I have known him for fifteen or eighteen years. He came in my office several 
times while he was recuperating from this injury. He asked me about his insur- 
ance. I told him that before he could recover his insurance he would have to 
show by medical proof that he was permanently and totally disabled, and I got 
the blank and showed him and also a little booklet that we had there, and read 
to him the disability clause. He said that he didn’t think that he would come 
under any of these things. He said he wasn’t totally and permanently disabled 
according to those questions and answers on the blank, and also the statements 
that were included in the little booklet. He stated that he was not permanently 
and totally. disabled. That was after he left the employment of the company. He 
made inquiry at the time he procured the blanks for insurance as to whether we 
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had any work for him. That was probably a year and a half after he was 
injured.” 

So far as the evidence in the entire record is concerned, no notice of any 
claim in this case was ever given by respondent to appellant, or to any agent or 
representative thereof. 

The evidence is that Knowles, who in 1926 gave respondent the blank form or 
affidavit to fill out, was the agent of the employer, the lead company; however, 
respondent says he never did fill it out, but kept on farming until 1930, at which 
time he said he sold his farm. Respondent did not bring this suit until the first 
part of 1932. 

Paragraph 7, of the group policy, in suit, shows that appellant contracted and 
agreed that, upon receipt by the appellant company at its home office of due proof 
that any employee insured thereunder had become wholly and permanently dis- 
abled by accidental injury or disease, so that he will be permanently, continuously, 
and wholly prevented thereby from performing any work for compensation or 
profit, the company will, in addition to waiving further payments of premiums, also 
pay to the employee during such disability all obligations therefor, as provided by 
the policy, that is, either yearly or monthly, the first payment to be made six 
months after due proof of such total and permanent disability. 

[1] The record in this case fails to show that any notice of respondent’s 
injury was ever given to appellant previous to the filing of respondent’s petition 
and the service of the same on the appellant company. More than eight years sub- 
sequent to the receipt of the injuries by respondent, the first and only proceeding 
had or taken by him, relating thereto, was the filing of this action in 1932. Nearly 
three years after he was injured he went to the lead company for the purpose of 
applying for a job, at which time Knowles, the agent of the lead company, gave 
him a blank and told him if he wanted to draw the insurance to make out an 
affidavit. Knowles told him that was necessary before he could recover his insur- 
ance, and that he would have to show by medical proof that he was permanently 
and totally disabled, and gave him a blank form, which respondent received, and 
departed. Respondent examined the statement or affidavit, then told Knowles that 
he did not think he would come under any of the things stated in the blank affi- 
davit, and also said at the time that he was not permanently or totally disabled, 
which conversation occurred a year and a half or more after the injuries had 
occurred. There was no proof that Knowles was an agent of the insurance com- 
pany, but, on the contrary, he stated that he was an employee of the lead company. 
Nothing in the evidence discloses that notice of the injuries received by respond- 
ent in 1923 was ever brought to appellant’s notice or knowledge until the year 
1932, more than eight years thereafter; and that only by the filing of the petition 
herein and the service thereof on the appellant. 

\ttention is directed to the following terms, which are included in the policy: 

“And in addition to such waiver will pay to such employee during such dis- 
ability, in full settlement of all obligations hereunder, pertaining to such employee, 
and in lieu of the payment of insurance as herein provided, such monthly or 
yearly installments, as may be selected by such employee, by written notice to the 
company, at its home office, on the following basis, to-wit: * * * The first 
installment to be paid six months after receipt of due proof of total and per- 
manent disability.” No such notice was ever given prior to this suit. 

Appellant’s third assignment of error was that “the court erred in giving 
plaintiff's Instruction No. One, which submitted to the jury the issue of whether 
he had made due proof to the home office of the company of total and permanent 
disability, when the record is not only absolutely devoid of any proof that he did 
so, but shows affirmatively, from the plaintiff’s own lips, that he had not done so.” 

The only evidence on that subject was that, when respondent went back to the 
lead company and asked for a job, Knowles gave him a blank affidavit and told 
him that, if he wanted to draw the insurance, to make out an affidavit; but 
respondent said he never did fill out the application. That was in 1926. 

_ Therefore, in our opinion, it was very clearly established that no notice of any 
kind of the injuries received by respondent was ever brought to appellant’s knowl- 
edge, so far as the record in this case is concerned, until the bringing of this 
Suit, in 1932, almost nine years after the cause of action, if any, had accrued. 
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[2] In Ruling Case Law, vol. 14, p. 925, § 102, occurs the following state- 
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exc 
ment, with reference to the construction of insurance policies: “An insurance Lia 
policy is a contract and the rules established for the construction of written at 
instruments apply to contracts of insurance. Generally it may be said that the 10! 
intent of the parties should govern the interpretation of a policy. An insurance ot! 
policy is to be construed according to its sense and meaning as collected in the ma 
first place, from the terms used in it, which terms are themselves to be under- he 
stood in their plain, ordinary and popular sense, unless they have generally in du 
respect to the subject matter, as by the known usage of trade or the like, acquired 
a peculiar sense, distinct from the popular sense of the same words. * * * A pr 
policy should neither, on the one hand, be so narrowly or technically interpreted as of 
to frustrate its obvious design, nor, on the other hand, so loosely or inartificially th 
as to relieve the obligor from a liability fairly within the scope or spirit oi its nn 
terms.” Ww 
Section 103, p. 926, says: “While in some early cases it was said that insur- gi 
ance policies shall be very liberally construed to effect the intention of the parties, 
in accordance with the general rule, that in case of doubt a contract will be con- al 
strued most strongly against the party who framed it, it may be said to be the ce 
primary rule that such contracts are to be most strongly construed against the tl 
insurer and in favor of the insured, especially where a forfeiture is involved, so 
that indemnity will be granted rather than denied. Courts have sometimes heen S| 
too astute in their search for reasons to maintain the liability of insurance’ com- N 
panies in the face of conditions limiting such liability. And vet a contract of ¢ 
insurance in this regard is no different from other contracts; and the function of 
courts is to construe them, not to make them. In the absence of statutory pro- ¢ 
visions to the contrary, insurance companies have the same right as individuals to I 
limit their liability, and to impose whatever conditions they please upon their 


obligations not inconsistent with public policy; and the courts have no right to 
add anything to their contracts, or to take anything from them. * * * The 
rule is equally well settled that contracts of insurance, like other contracts, are to 
be construed according to the sense and meaning of the terms which the parties 
have used, and if they are clear and unamb‘guous, their terms are to be taken and 
understood, in their plain, ordinary and popular sense. The rule of strict con- 
struction does not authorize a perversion of language, or the exercise of inventive 
powers for the purpose of creating an ambiglity where none exists, nor does it 
authorize the court to make a new contract for the parties or disregard the evi- 
dence, as expressed, or to refine away terms of a contract expressed with suf- 
ficient clearness to convey the plain meaning of the parties, and embodying require- 
ments, compliance with which is made the condition to liability thereon.” 

In the case of St. Louis Architectural Iron Co. v. New Amsterdam Casualty 
Co. (C. C. A.) 40 F.(2d) 344, loc. cit. 348, the court uses the following language: 
“Contracts of insurance are contracts of indemnity upon the terms and conditions 
specified in the policy or policies embodying the agreement of the parties. For a 
comparatively small consideration the insurer undertakes to guarantee the insured 
agaist loss or damage, upon the terms and conditions agreed upon, and upon no 
other, and, when called upon to pay in case of loss, the insurer, therefore. may 
justly insist upon the fulfillment of these terms. If the insured cannot bring him- 
self within the conditions of the policy, he is not entitled to recover for the loss.” 

Paragraph 7 of the policy of insurance, relating to due proof of permanent 
and total disability, is clear, concise, and unequivocal. It provides that the com- 
pany, after due proof of such disability made to its home office, will within six 
months thereafter pay certain amounts stipulated therein. 

[3] The petition in this case alleges no fraud on the part of the company, 
neither does respondent plead either waiver or estoppel on the part of the appel- 
lant company to interpose this clause in defense of this action. The petition pleads 
a performance of the contract on the part of the. respondent. It pleads that due 
proof was made, but the evidence fails to show that any proof of disability was 
made to the company, within the terms of the above clause. Under this clause of 
the policy, what constitutes due proof might be a question of fact, but the respond- 
ent herein, by his own testimony, clearly shows that he made no effort to comply 
with the terms of this clause in the insurance contract; neither does he plead any 
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excuse for such failure, nor waiver, estoppel, or fraud on the part of the company. 
Liability would only attach to the company six months after due proof was made 
at its home office. Respondent does not either plead or prove that due proof or 
notice was made to any agent of the appellant either at its home office or any 
other place; instead, he waits more than eight years, files this suit, states that he 
made due proof to the company in his petition, and yet his evidence shows that 
he made no effort whatsoever to comply with the terms of the policy regarding 
due proof. 

This case does not come within the terms of those cases where a lack of 
proof or notice has been waived by the insurer, or where insurer had actual notice 
of a contingency that might cause the policy to become due and payable, or where 
the insurer had not been prejudiced by such lack of notice or proof, and does 
not come within the rule of those cases where the insurer, by its conduct, has 
waived proof or estoppel itself, by reason of its conduct, to set up a failure to 
give proof or notice, as a defense. 

The provision of the policy, mentioned above, to wit, section 7, is clear, plain, 
and unambiguous, and the policy issued to the St. Joseph Lead Company, and the 
certificates of insurance issued to the respondent, contained no terms or provisions 
that would make this clause ambiguous. 

Therefore the rules of law announced in Mathews v. Modern Woodmen In- 
surance Co., 236 Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 483, and other cases, 
holding that, where ambiguities exist in insurance contracts, the contract must be 
construed strictly against the insurer, and in favor of the insured, do not apply. 

[4] The contract of insurance in this case and the clause in question being 
clear and unambiguous, then it must be construed as any other contract, and the 
plain unequivocal language thereof is to be given its plain meaning, even though 
found in an insurance contract. 

In the case of State ex rel. N. Y. Life Insurance Co. v. Trimble, 306 Mo. 
295, 267 S. W. 876, on page 880, the court says: “The plain language of this 
policy and slip is without ambiguity, and there is no room for construction. In 
construing it contrary to that meaning, the Court of Appeals brought its decision 
into conflict with decisions of this court. Unequivocal language is to be giveii its 
plain meaning, though found in an insurance contract. State ex rel. v. Ellison, 269 
Mo. loc. cit. 420, 190 S. W. 879; State ex rel. v. Trimble, 297 Mo. 659, 249 S. W. 
902, loc. cit. 905. This is the general rule everywhere as shown by text books and 
decisions.” 

The case of State ex rel. Park v. Daues, 316 Mo. 346, 289 S. W. 957, loc. cit. 
960, likewise holds: “The above cases clearly announce two rules: One, to the 
effect that, where language used in an insurance contract is ambiguous, the canons 
of construction hereinbefore quoted are ordinarily applicable; second, that where 
the language used in an insurance contract is plain and unambiguous, full, and 
complete, such canons of construction are not ordinarily applicable.” 

Again, in the case of State ex rel. American Fire Insurance Co. v. Ellison, 
269 Mo. 410, 190 S. W. 879, loc. cit. 882, the Supreme Court announces again the 
following rule in interpreting an insurance contract: “The forfeiture clause here 
in question is part of a solemn contract made between corporations, both of which 
are competent to make contracts; there is no phase of equitable jurisdiction 
involved or invoked. We are here merely to say what that clause means; not to 
write into it terms or conditions which it does not contain, for we may assume, 
since the parties to this contract were sui juris, since they were not overreached, 
since neither fraud, nor mistake, nor misrepresentation had aught to do with the 
making of this contract in the terms in which it was made, that had it been 
intended to make the actual increase of the hazard assumed a part of the con- 
tract, and a condition precedent to the forfeiture, they would have said so. 
* * * Tf parties will make such contracts they have no right to expect courts 
to disregard the law in construing them.” 

To the end that ambiguous provisions in insurance policies shall not pervert 
their fair and just application, the rule of our courts has been very properly 
directed to a liberal construction and interpretation of their terms. However, it 
has been clearly, consistently, and repeatedly held that, where the language of a 
Policy is not ambiguous, but on the contrary is plain and unequivocal, there is 
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no room for construction, and that in such cases the words employed in the policy 
must be given their usual and plain meaning. State v. Trimble (Mo. Sup.) 68 
S.W.(2d) 685, loc. cit. 687; Wendorff v. Mo. State Life Ins. Co., 318 Mo. 363, 1 
S.W.(2d) 99, loc. cit. 101, 57 A. L. R. 615; Latcherman v. Mutual Ben. Health & 
Acc. Ass’n (Mo. App.) 60 S.W.(2d) 646, loc. cit. 647; City of Portageville y, 
Fid. & Cas. Co. (Mo. App.) 63 S.W.(2d) 411, loc. cit. 412; Newbill v. Union 
Ind. Co. (Mo. App.) 60 S.W.(2d) 658, loc. cit. 660; Medlin v. Amer. Bankers’ 
Ins. Co. (Mo. App.) 59 S.W.(2d) 738, loc. cit. 741; Bowdon v. Met. Life Ins. 
Co., 227 Mo. App. 710, 59 S.W.(2d) 787, loc. cit. 790, par. 9; Paul v. Missouri 
St. Life Ins. Co. (Mo. App.) 52 S.W.(2d) 437; Grover v. Hartford Acc. & Ind. 
Co., 227 Mo. App. 45, 51 S.W.(2d) 210; State ex rel. Commonwealth Cas. Co. v. 
Cox, 322 Mo. 38, 14 S.W.(2d) 600; St. Louis Architectural Iron Co. v. New 
Amst. Cas. Co. (C. C. A.) 40 F.(2d) 344, loc. cit. 348; Phelan v. New Amst. Cas. 
Co. (D. C.) 5 F. Supp. 810, loc. cit. 812, 813. 

There being no ambiguities in the policy in question, we must hold that it 
was the duty of the respondent to make some proof or give some notice to the 
appellant, regarding his disability. What should constitute that proof we are not 
now deciding; what should constitute due proof under some circumstances would 
be a question of fact, to be submitted, but no such question of fact is raised in 
this case, because no proof to appellant, the insurer, of any kind or character 
whatsoever was made in this case. 

Therefore we must hold that the contract of insurance was not breached by 
the appellant, because such breach would not take place until there was a failure 
or refusal on the part of the appellant to pay, after due proof. The filing of 
proof under clause 7 was a condition precedent to plaintiff’s (respondent’s) right 
to maintain this action, which is for the breach of a contract. 

Respondent, not having complied with the terms and provisions of the con- 
tract regarding due proof, or any proof, is not entitled to recover in this action. 

Therefore, for the reasons hereinbefore stated, the judgment of the trial court 
must be, and is, reversed. 

Bailey and ‘Smith, JJ., concur. 








WOOD v. KANSAS CITY LIFE INS. CO. No. 5441. 
Springfield Court of Appeals. Missouri. Oct. 2, 1934. 
Rehearing Denied Nov. 9, 1934. 
75 Southwestern Reporter (2d) 412. 
3. INSURANCE. _ 

In action on life policy which was never delivered to insured or beneficiary, 
premium notes not being paid until after death of insured, evidence held to take to 
jury question whether insurer waived provisions with reference to application not 
being accompanied by cash, requiring applicant to be in good health and requiring 
delivery ot policy before death of insured. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

4. INSURANCE. 

In application for life policy, provisions requiring good health at date of de- 
livery of policy and delivery before liability attached may be waived. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

5. INSURANCE. 

Question of insurer’s waiver of provisions requiring good health of insured at 
date of delivery of policy and requiring delivery before liability attached is gener- 
ally for jury, and, if there is substantial evidence, verdict must stand. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
6. INSURANCE. 

Where premium on life policy was received from beneficiary, fact that there 
was no administrator or executor of insured’s estate to whom tender of premium 
could have been made did not excuse insurer from making such tender when de- 
nying liability. 

(For other: cases, see Insurance, Dec. Dig. § 615.) 
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9, INSURANCE. 4 

In action on life policy, instruction authorizing recovery of penalty and attor- 
ney’s fees for vexatious delay by insurer in payment held error, where under facts 
insurer's liability was close question. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Butler County; Robert I. Cope, Judge. 

Action by Mable I. Wood against the Kansas City Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed on condition. 

Frank W. McAllister and James W. Broadus, both of Kansas City, and Da- 
vid W. Hill, of Poplar Bluff, for appellant. 

Tom R. Moore, of Ozark, and Francis M. Kinder, of Poplar Bluff, for re- 
spondent. 

SmitH, Judge. 


This is an action based upon an alleged contract of insurance. On July 8, 
1932, plaintiff's husband, Wesley W. Wood, made application for a policy of in- 
surance with defendant, Kansas City Life Insurance Company, for the sum of 
$2000. This application was for what is known as a ten-year convertible term 
policy with a double indemnity provision and on the nonmedical plan. This appli- 
cation was taken by defendant’s agent, Mr. T. N. Shields. At the same time 
Shields took this application from Mr. Wood he also wrote an application for a 
Mr. Alspaugh, who was Mr. Wood’s foreman. Both Wood and Alspaugh were 
at that time employed at work on the highway. The applications were signed in 
the hotel at Ava, Mo. Shields told Wood and Alspaugh when the policies came he 
would bring them over to Poplar Bluff and deliver both at the same time. De- 
fendant asked for a medical examination of Mr. Alspaugh, and sent to Shields 
blanks and the names of two doctors that he could go before at Poplar Bluff. 
Shields wrote to Alspaugh, sending him the blanks and giving him the names of 
the doctors. He waited a couple of weeks for Alspaugh’s policy to come to him, 
and then wrote to Alspaugh again, saying he had not received a report on it. In 
the meantime, the policy written on Mr. Wood’s life was received by Shields. 
While Shields was waiting for Alspaugh’s policy, he received a letter from de- 
tendant, stating Wood was in bed sick with typhoid fever. 

At the time of signing the application herein involved, Shields prepared, and 
Mr. Wood signed, three premium notes all dated July 8, 1932. These notes, Ex- 
hibits D, E, and F, became due August 20th, September 20th and October Ist, re- 
= Exhibit D was for the sum of $5.90, and Exhibits E and F for $8.85 
eacn. 

Some time prior to August 25, 1932, defendant wrote to Mr. Wood relative to 
the first note being due, and on August 25, 1932, in reply thereto, plaintiff wrote 
irom Poplar Bluff, Mo., to defendant, stating, “Am very sorry to say but just 
haven't got the $5.90 as Mr. Wood has been in bed the last four weeks with typhoid 
fever. 

The testimony of plaintiff was that her husband took sick the last two or three 
days of July, 1932. He had not been making any complaint about not feeling well 
prior to that time. He remained in bed continuously from the latter part of Julv 
until the date of his death, which occurred on September 11, 1932. Dr. H. S. Clav 
of Poplar Bluff, Mo., was called by plaintiff to treat her husband. Dr. Clay testified 
that he first saw Mr. Wood on July 31, 1932, and continued to treat him up until the 
date of his death. He was confined to his bed when examined by this physician on 
July 31st. On this day Dr. Clay ran a blood test on deceased and it showed he had 
typhoid fever: that for this test to have been accurate this disease must have been 
in existence nine days. Deceased’s death resulted from perforation of the bowels, 
a complication of typhoid fever. 

On October 7, 1932, defendant wrote from Kansas City, Mo., to Mr. Wood at 
Poplar Bluff, stating that the premium notes were past due and asking that a re- 
mittance be sent or that Mr. Wood write stating what arrangements could be 
made about future payments. After receipt of this letter addressed to her de- 
ceased husband, plaintiff took it to Mr. Tom Moore, one of her attorneys in this 
suit. Mr. Moore testified that he advised plaintiff to send the money to defendant 
to pay the notes. Defendant received at Kansas City a letter from plaintiff which 
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was not dated, stating: “In ans. to your letter of Oct. 7-32 Iam sending money order 
to cover notes due $5.90—8-20-32; due $8.85—9-20-32; due $7.55 (Bal.) 10-1-32, 
total $22.30. Please send policy No. 570—350 on life of Wesley W. Wood and 
notes to me at Walnut Shade, Mo.” 

On October 19, 1932, defendant wrote to plaintiff stating it had received the 
$22.50 covering the three notes of Wesley W. Wood, and “we enclose the cancelled 
notes, and are notifying our agent, T. N. Shields who will mail or deliver the policy 
to you in the near future.” 

On the same day defendant also wrote to its agent Shields, informing him that 
the notes had been paid and for him to deliver the policy immediately; that Wood’s 
present address was Walnut Shade, Mo. Shields testified that on the next morning 
after he received this letter he started from his home in Conway, Mo., to deliver 
the policy to Mr. Wood. When he reached Walnut Shade, he stopped at the post 
office and talked to a Mr. Weatherman. Making inquiry of Weatherman as to 
where he could find Mr. Wood, he was told, “Well, you can’t see him because he 
was buried right here—right out there in that little cemetery about ten days ago.” 
Upon being told this, Shields returned to Conway with the policy. He testified 
that on the next day he wrote defendant that he had gone to Walnut Shade to de- 
liver the policy to Mr. Wood and had found that he was dead. The letter Shields 
wrote to defendant was dated October 22d. From this he fixed the date he was in 
Walnut Shade as October 21st, and stated that he had never been there before and 
had no knowledge prior to that date that Mr. Wood was dead. 

Mr. Cecil Weatherman testified that plaintiff was his sister-in-law; that Mr. 
Shields came to his store in Walnut Shade and asked where Mr. Wood lived and 
wanted to know how to get there, and Weatherman said: “You can’t see him, for 
he has been dead and buried about ten days. He is laying right out there in that 
little cemetery.” He further testified that he had only seen Mr. Shields that one 
time, and that he could not give the exact date, as he did not give it much con- 
sideration. He stated it could not have been October 21st, because the grave had 
not settled yet. He also stated that he dictated the letter plaintiff sent inclosing the 
money order and was responsible for no date being placed upon it. 

Mr. R. L. Fitzgerald testified he had charge of what was known as the Missouri 
agency in the home office of defendant in Kansas City.; that his office received no- 
tice of Mr. Wood’s death from a letter Mr. Shields whote October 22, 1932: 
that his office had no notice prior to that date of Mr. Wood’s death; and that his 
office merely passed Mr. Shields’ letter on to defendant’s legal department, advising 
that Mr. Wood was dead. 

At the trial the policy of insurance was produced by defendant; it having been 
at all times in defendant’s possession, or in the possession of T. N. Shields. Both 
the application and the policy provided the policy should not take effect unless it 
‘was delivered to the applicant while alive and in good health. 

The premium, with interest thereon, amounting in all to $23.25, was tendered 
by defendant into court on June 28, 1933. The testimony further shows that Mr. 
Wood did not leave any will and that no letters of administration were taken out 
on his estate. ; 

At the conclusion of plaintiff's evidence, and again at the close of all the evi- 
dence, defendant offered a demurrer, which was overruled. The court gave three 
instructions on plaintiff's behalf, and refused all instructions offered by defendant. 
The jury returned a verdict in plaintiff’s favor for the face of the policy, together 
with a penalty of $200 and $500 attorney’s fees, making a total of $2,700. After an 
unsuccessful motion for new trial, defendant perfected its appeal to this court. 

The case is before us on four assignments of error, which we shall consider 


with such additional statement of facts as we may deem necessary. The assign- 
ments are as follows: 


“1. The court erred in refusing defendant’s demurrer at the close of plaintiff's 
case and at the conclusion of all the evidence. 

“2. The court erred in refusing defendant’s Instruction No. 4. 

“3. The court erred in refusing defendant’s Instruction No. 6. 

“4. The court erred in giving plaintiff’s Instruction No. 3.” 

The first of these assignments has to do with the overruling of demurrers at 
the close of plaintiff’s case and at the conclusion of all the evidence. 

[3] It was conceded that the policy in this case was never delivered to the in- 
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sured or to the plaintiff in this case. The evidence was conclusive that the applica- 
tion for the insurance was signed on the 8th day of July, 1932, and that three 
notes were signed on that date and delivered to the agent of the defendant, and 
were by the agent of the defendant delivered to the defendant, and that these notes 
were for the first year’s premium on the $2,000 policy of insurance, and that this 
policy was sent by the defendant to its agent to be delivered to the insured. The 
evidence is also conclusive that the insured was sick in bed suffering with typhoid 
fever from July 31, 1932, to September 11, 1932, the date of his death. The pre- 
mium notes were not paid until in October following the death of the insured. — 

The application for the policy of insurance contained the following provision: 
“If this application is not accompanied by the first premium in cash it is agreed 
that the company assumes no liability whatever until a policy of insurance is act- 
ually delivered to me during my lifetime and while I am in good health, and any 
money, check, note, obligation or other thing of value, given to the company or its 
agent, on account of the first premium on the policy applied for shall be held by 
the company merely as a deposit and not as payment until such time as the policy 
of insurance is issued and delivered to me during my lifetime and while I am in 
good health, after which the same shall be applied on such first premium charge; 
otherwise said deposit shall be returned to me or my heirs, executors or admin- 
istrators. 

The policy also provided that: “1. Unless the first premium has. already been 
paid in cash, this policy shall not take effect until the first premium hereon has been 
paid and this policy delivered to the applicant within thirty days from the date 
hereof, and unless the applicant is in good health at the time of its delivery.” 

{4, 5] The question under the demurrer is whether or not there was sufficient 
competent evidence, together with the inferences to be drawn therefrom, to make 
it a question for the jury as to whether the defendant had waived the provisions 
of good health at the date of delivery of the policy and whether or not it waived 
the provision of delivery before liability attached. There is no question but that 
under the law of our state these provisions may be waived. 

There is no doubt but that the question of waiver, generally, is one for the 
jury, and, if there is substantial evidence on that question, the verdict must stand. 


The testimony shows these facts: On July 8, 1932, Wesley Wood made appli- 
cation for $2,000 insurance, and gave his notes for the first annual premium; these 
notes were dated July 8, 1932, for $5.90 due August 20, 1932, $8.85 due September 
20, 1932, and $8.85 due October 1, 1932. These notes were made payable to T. N. 
Shields, and by Shields indorsed and delivered to the defendant. The application 
was accepted by the defendant and the policy issued on the 9th day of July, 1932, 
and was some time later mailed to T. N. Shields to be delivered to the insured. 
The policy was mailed to Shields within the month of July. Shields held the 
policy waiting for another policy for another applicant so that they both could be 
delivered at the same time. On August 23, 1932, the defendant wrote Wood rel- 
ative to the payment of his first note. On August 25, 1932, five days after the 
first note came due, the plaintiff in this case wrote the defendant, stating, “Am 
very sorry to say but just haven’t got the $5.90 as Mr. Wood has been in bed the 
last four weeks with typhoid fever.” 

When T. N. Shields was on the stand, he testified: 

“Then I got a letter from the Kansas City Life Insurance Company telling me 
they had wrote to Mr. Wood about his first note coming due, his first premium 
note, it was made in three notes, and telling me that Mr. Wood was in bed sick 
with typhoid fever and they were unable to pay for this insurance. So I yet didn’t 
have Mr. Alspaugh’s policy. 


“Well, it was quite a little bit then before I heard any more about this policy 
until one day I received a letter from the Kansas City Life Insurance Company 
telling me they had received payment in full for all three of the Wesley Wood 
notes, and telling me to see that the policy was delivered immediately and that his 
Present address was Walnut Shade, Missouri.” 

He also said that the next day, after being advised to deliver the policy he 
went to Walnut Shade and learned then that Wood was dead and had been buried 
about ten days, and that he brought the policy back home with him. 

Wesley W. Wood died on September 11, 1932, about two weeks after his wife 
had written the defendant that he was sick with typhoid fever. 
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On October 7, 1932, the defendant caused to be written Wood the following 
letter : 











“Dear Mr. Wood: All three of the first year premium notes you signed for 
policy No. 570350, written by our agent, T. N. Shields, are now past due. 

“The notes are as follows: 

$5.90 Due 8-20-32 

8.85 Due 9-20-32 

7.55 Due 10-1-32 Bal. 


“Something should be done immediately about these past due obligations, and 


we will ask that you send us a remittance immediately or write us what arrange- 
ment you can make about future payments. 


“Yours truly, 
































“The Missouri Agency 
[Signed] H. A. Scofield, 
Secretary.” 
On cross-examination T. N. Shields testified as follows: “I prepared those 
notes and had Mr. Wood sign them. Those notes covered the premium of the 
policy he was buying with the double indemnity on it. It included the double in- 
demnity premium as well as the usual fixed premium for the 10-year term policy, 
for one year’s premium. I explained what double indemnity meant to Mr. Wood. 
I don’t remember whether I explained to him that the Company could extend that 
policy or change it at the end of the 10-year term. I told him that if the Company 
didn’t put the double indemnity on they wouldn’t charge for it. They didn't put 
the double indemnity on the policy but he applied for it. That notation cn the 
back of one of those notes ‘Credit $1.30 D. I. (Double Indemnity), not included’ 
means it was not included, but it should have been $2.60 off. That is a mistake. 
The credit was given because the double indemnity wasn’t extended to him. I 
couldn’t say at the time I received that policy it was my intention and the Com- 
pany’s intention for me to make immediate delivery of it to Mr. Wood. They 
never do say anything about that when they send the policies to me. They send 
them to me and I usually try to get them delivered. They didn’t give me any orders 
to deliver the policy and get the receipt signed. They didn’t tell me what to do 
with the policy. There are no blanket instructions given to the agent as to what 
to do with the policies upon their receipt, they just send the policies to me with- 
out any instructions other than the policy and the receipt. I know what to do with 
the policies, of course. I accepted the three notes. The policy was in my hands, 
and naturally I expected to deliver the policy myself if I could, but sometimes we 
fail to deliver them. It is part of my work to make delivery of the policies that I 
write, but we don’t always get them delivered. As far as I know, when I wrote 
Mr. Wood he was in good health. I took his application for the policy in good faith 
and was not conspiring to hook the Company when I took those notes. The whole 
thing was above board when I took his application. At the time I wrote Mr. Wood 
he wasn’t weakly looking. He was a strong man. The Company wrote me that 
they had received a letter from Mrs. Wood stating that Mr. Wood was unable to 
pay the first note because he was sick in bed with typhoid fever. The Compan 
asked me what I thought about sending the policy in for cancellation. They never 
sent any of the notes down to me to be deliyered back to Mr. Wood or his wife. 
I never received them. I received notice from the Company the following month 
after I took the application and the notes for the first premium that the notes had 
been paid. The Company credited to my account my commission after the cash 
came in. I suppose they kept the money and paid me my part for writing the busi- 
ness. That is their usual procedure. I imagine I was credited with the full amount 


of the notes that day. Mr. Weatherman told me Mr. Wood had been buried about 
ten days when I was down there at Walnut Shade.” 


Some time after October 7, 1932, the plaintiff, Mable Wood, wrote the follow- 
ing undated letter: 
“Kansas City Life Insurance Co., 3520 Broadway, Kansas City, Mo. 


“Dear Sir: $n ans to your letter of Oct 7-32 I am sending money order to 
cover notes 


“HAS:H 
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due $5.90 8-20-32 
due 8.85 9-20-32 
due 7.55 Bal  10-1-32 
22.30 Total 
“Please send policy No. 570—350 on Life of Wesley W. Wood and notes to 
me at Walnut Shade, Mo. 
“TSigned] Mable Wood.” 
The plaintiff testified that, after writing the above letter and sending the re- 
mittance, she received the canceled notes with the following letter from the de- 
fendant : 
“J. B. Reynolds President 
“Kansas City Life Insurance Company 
“3520 Broadway 
“Kansas City, Missouri 
“October 19, 1932 


“The Missouri Agency 
“R. L. Fitzgerald, Supervisor 
“H. A. Scofield, Secretary 
“Mrs. Mable Wood, Walnut Shade, Missouri. 
“Dear Mrs. Wood: We thank you for your remittance of $22.50, covering the 
three notes of Wesley W. Wood, as follows: 
$5.90 Due 8-20-32 
8.85 Due 9-20-32 
7.55 Due 10-1-32 Bal. 
“We enclose the cancelled notes, and are notifying our agent, T. N. Shields, 
who will mail or deliver the policy to you in the near future. 
“Yours truly, 


“{Signed] The Missouri Agency 
“FE. Hill.” 
The policy was never mailed or delivered to the plaintiff. The remittance was 
not returned by the defendant to Mrs. Wood. On October 19, 1932, defendant 


wrote its agent T. N. Shields the following letter: 
“October 19, 1932 
“Mr. T. N. Shields, Conway, Missouri. 
“Dear Mr. Shields: We have received remittance on the three notes of Wesley 

W. Wood as follows: 

$5.90 Due 8-20-32 

8.85 Due 9-20-32 

7.55 Due 10-1-32 Bal. 


“We have have mailed the cancelled notes to them. Please see that they re- 

ceive their policy promptly. Their address now is Walnut Shade, Missouri. 

“Yours truly, 

ck The Missouri Agency.” 

R. W. Fitzgerald testified as follows: “I live in Kansas City and I am super- 
visor of the Missouri Agency for the Kansas City Life Insurance Company. I 
iormerly lived in Poplar Bluff. I have charge of what is known as the Missouri 
Agency in the Home Office of the Company in Kansas City. That initial ‘H’ on 
these letter exhibits refers to Miss Hill, one of the stenographers. She was in 
our office in 1932, but is not right now. She acted under my supervision. We re- 
ceived notice of the death of Wesley W. Wood from a letter from Mr. Shields 
that he wrote October 22nd, 1932. My office did not have any notice of Mr. Wood’s 
death prior to October 22nd, 1932. It was through my office that this information 
came to the Main Office in Kansas City, relative to this policy. The first notice 
we had of Mr. Wood’s death was the letter we received from Mr. Shields the fol- 
lowing day after he went to Walnut Shade.” 

Cross-examination: “Frank W. McAllister is general counsel for the Kansas 
City Life Insurance Company. He represents the company as their attorney. The 
first notice we had of Mr. Wood’s death was the letter from Mr. Shields, dated 
October 22nd, 1932, which we in turn passed on to the legal department. By ‘we’ I 
mean the Missouri Agency. We merely passed Mr. Shields’ letter on to the legal 
department advising them that he was dead. That letter received from Mrs. Wood 
about August 25th advising that Mr. Wood was in bed sick with typhoid fever 
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and had been for four weeks was just received in the general correspondence. I 
don’t know whether it was pass*d on to anyone at that particular time or not. I 
no dot remember that particular instance, but am just testifying the way the rou- 
tine of the office goes. The medical department would kave to construe whether 
when a person is confined in bed for four weeks with typhoid fever is a serious 
proposition or not. At the time we wrote the letter of October 7th we didn’t know 
he was dead. We never had been advised that he was dead.” 

Redirect examination: “We had no knowledge of any administration. We in- 
vestigated it.” 

Recross-examination: “The investigation of that was made here today. Our 
records show Mrs. Wood sent this money in. She wrote us a letter and signed it. 

“Q. Why didn’t you send the money back to her at the time you say your agent, 
Mr. Shields, notified you that Mr. Wood was dead? A. That at that time was in 
the legal department. We turned that letter over to them. 

“Q. It was up to General McAllister to do it, was it? <A. Yes.” 

The receipt of the circuit clerk of Butler county shows that this premium 
money was paid to him as tender of return premium on June 28, 1933. 

As shown by T. N. Shields’ testimony, quoted above, “The company wrote me 
that they had received a letter from Mrs. Wood stating that Mr. Wood was un- 
able to pay the first note because he was sick in bed with typhoid fever. The com- 
pany asked me what I thought about sending the policy in for cancellation.” 

It is our conclusion that the facts as herein set out at length were at least suffi- 
cient to make it a question for the jury as to whether or not the defendant waived 
the provisions in the application and in the policy (said provisions hereinbefore 
quoted) with reference to the application not being accompanied by cash, and also 
with reference to the applicant not being in good health. The evidence is convin- 


cing that the defendant accepted the notes and issued and ordered delivered the 
policy before the notes were paid. 








































































































The evidence also shows that the defendant relied on its agent Shields with 
reference to the policy, for the evidence shows it asked Shields’ advice about can- 
celing the policy on account of sickness of the applicant. We think the evidence 
was at least sufficient to make the question of waiver of the provisions pertaining 
to good health one for the jury. 

The question of waiver of the death of the applicant for the insurance before 
delivering the policy has not been so easily determined. We are not unmindful of 
the law as construed by the courts that a dead man cannot be insured, but in this 
instance we have some things that are established by proof, and some others that 
may he inferred. Here we have an agent authorized to take applications for in- 
surance, and to deliver policies, and to take notes for the first annual premium. 
These notes were made payable to himself and indorsed by him to the defendant. 
It might well be inferred that this indorsement strengthened the notes, and because 
of such the defendant waived the stipulation in the application and in the policy, 
and accepted the notes as payment of the premium, and sent the policy to the agent, 
to be delivered. The inferences are that the defendant considered the notes good 
as cash, and considered the contract closed. After the first note became due, de- 
mand was made upon the applicant for payment; within a short time after demand, 
the plaintiff wrote the defendant that she did not have the $5.90 with which to pay 
the note, and, in addition, told the defendant her husband had been sick with ty- 
phoid fever for about four weeks. Following that notice of ill health, the de- 
fendant wrote to its agent and advised him of the report of sickness, and asked 
him, for advice with reference to cancellation of the policy on account of the ap- 
plicant’s sickness. The record is silent as to the advice the agent gave them, but 
at any rate the defendant kept the notes, did not attempt further to cancel the 
policy, but attempted to and did collect the notes after it had information that the 
insured had suffered with typhoid fever from shortly after the issuance of the 
policy. Are these circumstances competent for the jury to consider on the question 
of waiving delivery before the death of the insured? We think so, when consider- 
ed along with other evidence and circumstances in the case. Bear in mind that :t 
was before the jury as to the taking of the notes and the indorsement thereof, with 
the mailing of the policy to the agent, together with the testimony showing the de- 
fendant’s seeking the advice of its agent, and with the inference at least that he 
did not advise cancellation on account of sickness. After this information of sick- 
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ness was received, the defendant kept the notes and later collected them, and kept 
the money for some time. ) 

The plaintiff’s testimony showed that the insured died on September 11, 1932, 
and, while the defendant’s testimony showed that it had no knowledge of the death 
until October 22d, and the agent said he had no knowledge of the death until Oc- 
tober 21st, yet this is contradicted by the testimony of the plaintiff. A witness for 
the plaintiff said that Shields came to his store looking for the insured. He said 
this was a week or ten days after the death of Wood. On cross-examination he 
said: “Well, I couldn’t tell you the exact date to save my life, that Mr. Shields 
came up there to my place, ‘but I remember making the remark to Mr. Shields 
when he came up there that Mr. Wood had been dead a week or ten days.” In 
another part of his testimony he is quoted as saying: 

“It couldn’t have been October 21st that I talked to Mr. Shields, it couldn’t 
have been that far off at all, because the grave hadn’t settled yet and it had only 
been a little while since he was buried. I have got enough dates in my mind that 
I know it hadn’t been a month since he died. It was just a short time after he 
died, because the girl had just got moved over with her folks and I know it was 
just a few days after he died. I wouldn’t know the exact date, but I know it was 
less than any month after he died. I didn’t keep any record of the date. October 
21st is too long.” 

“QO. Can you tell the jury whether or not it was in September or October? A. 
I would say it was September, because it was just a short time after the boy’s 
funeral. It appeals to me that it wasn’t many days after his funeral, but I wouldn’t 
attempt to say just what date it was because those things slip away from a fellow 
besides, and I was busy and I didn’t give it any particular attention as to the date 
at the time. But I would contend that it was some time in September.” 

Taking the above testimony, it shows that Shields had knowledge of the death 
around the 21st of September, or at least it was sufficient testimony to make it a 
question for the jury as to when he received the information. He testified it was 
October 21st that he received the information. 

If he received the information on September 21st, he held the policy until Oc- 
tober 22d before writing to the company of the death. But he did write on Octo- 
ber 22d, and the défendant did not see fit to return the premium that it had collected 
on or before October 19th. On that date it wrote Mrs. Wood that the premium 
had been received from her and sent her the canceled notes. The defendant kept 
the cash, with no offer to return it, until it was paid to the circuit clerk on June 28, 
1933, after, suit had been filed. 

We think these are circumstances to be submitted to the jury on the theory 

that the defendant considered the policy in force and effect and that it considered 
the contract as completed. It is not our province to say that the evidence was suffi- 
cient. It is only for us to determine whether or not there was sufficient evidence 
with the inferences to be drawn therefrom to go to the jury. It is our conclusion 
that the trial court did not commit error in refusing the demurrer at the close of 
the whole case. We think we are sustained in this conclusion by the following 
cases: Carpenter v. St. Joseph Life Ins. Co., 212 Mo. App. 336, 342, 246 S. W. 623; 
Rhodus y. Kansas City Life Ins. Co., 156 Mo. App. 281, 285, 137 S. W. 907; Bo- 
hannon y. Ill. Bankers’ Life Ass’n. 223 Mo. App. 877, 881, 20 S.W.(2d) 950, 951, 
and cases there cited; National City Bank of St. L. v. Mo. State Life Ins. Co., 
332 Mo. 182, 193, 57 S.W.(2d) 1066, 1070, and cases cited; Daniel v. AXtna Life 
Ins. Co., 225 Mo. App. 357, 36 S.W.(2d) 689; Farrell v. Kroger Grocer & Baking 
Co. (Mo. App.) 71 S.W.(2d) 1076, 1077, and cases there cited. . 
_ [6] The defendant contends that it cannot be held liable under this contract 
for not returning the premium, contending that the proper person to whom tender 
should be made is the personal representative of the insured and not the beneficiary, 
and relies on the case of State ex rel. v. Trimble, 292 Mo. 371, 239 S. W. 467. 

We have no fault to find with the opinion in the above case, but the facts im 
that case are entirely different from the facts here. There it was a matter of the 
right to make a defense on account of misrepresentations because the premiums 
had not been returned. Here it is not a question of the right to make a defense; 
it is a question of the circumstances growing out of retaining the premiums. In 
that case the premiums were paid by the insured; here the premiums were paid 
by the beneficiary and the payment from her was acknowledged, and the notes 
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sent to her. So we hold that, since the money was received from the beneficiary 
and so acknowledged by the defendant, there is nothing to the point that there 
was no administrator or executor of the insured’s estate to whom tender could 
have been made. 

In addition to the Trimble Case, supra, the defendant relies on the following 
cases to sustain its contention that the court erred in refusing to direct a verdict 
for the defendant: Erickson v. Missouri State Life Insurance Co. (Mo. App.) 
256 S. W. 108; Yount v. Prudential Life Ins. Co. (Mo. App.) 179 S. W. 749: 
Benson v. Metropolitan Life Ins. Co., 161 Mo. App. 480, 144 S. W. 122; Missel- 
horn v. Life Ass’n, 30 Mo. App. 589; Carpenter v. St. Joseph Life Ins. Co., 212 
Mo. App. 336, 246 S. W. 623; State ex rel. v. Shain (Mo. Sup.) 66 S.W.(2d) 871. 

We have read each of the cases above cited by defendant, and we think that 
under the facts in this case the above cases are not in point and do not sustain 
the defendant’s contention. On the contrary, we think the Carpenter Case, supra, 
does hold that the insurer may so conduct itself as to indicate that it has treated 
the contract as existing. 

[9] Defendant’s final complaint is in giving plaintiff's instruction No. 3, which 
is as follows: “The court instructs the jury that if you find for the plaintiff in 
this case, and further find and believe from the evidence, that the defendant 
retained the premium on the insurance policy in suit, and at the same time was 
pretending to the plaintiff and claiming that the policy was never in force, and 
further find that the defendant vexatiously refused to pay same, then in addition 
to the amount of the policy of $2,000.00 you may also allow plaintiff for such 
vexatious refusal to pay if any, such sum as you may deem proper, not to exceed 
the sum of ten per cent of the face of the policy and in addition thereto ii you 
find the refusal to pay has been vexatious and that plaintiff was compelled to 
employ counsel to institute and prosecute her suit, you may allow plaintiff such 
sum as attorney fees as you may deem proper.” 

We think there is merit to this contention. We have herein set out at great 
length the facts in this case, and it is rather a close case, and so much so that 
we feel the trial court should not have given the instruction as to penalty occa- 
sioned by a vexatious delay in payment. We think we are sustained in this con- 
clusion by the following cases, well in point: State ex rel. v. Allen et al., 303 Mo. 
608, 620, 262 S. W. 43: State ex rel. v. Shain et al. (Mo. Sup.) 66 S.W.(2d) 
871, 876. 

It follows that this judgment should be affirmed, if within ten days from the 
date of this opinion the plaintiff enters a written remittitur of the amount of 
$200 damages for vexatious delay and $500 as attorney fee for vexatious refusal 
to pay. Upon a remittitur of these items, the judgment should be affirmed; other- 
wise the judgment should be reversed and the cause remanded for a new trial. 
It is so ordered. 

Allen, P. J., and Bailey, J., concur. 


SCOTT v. NEW ENGLAND MUT. LIFE INS. CO. No. 28774 
Supreme Court of Nebraska. Oct. 26, 1934. 
256 Northwestern Reporter 910. 
INSURANCE. 

Untrue answers knowingly made by insured avoid disability benefit contract 
attached to life policy where answers relate to insured’s physical condition and 
personal medical history material to risk when if truth had been told contract 
would not have been issued (Comp. St. 1929, § 44-602, subd. 4). 

(For other cases, see Insurance, Dec. Dig. §§ 291[3], 292.) 

Syllabus by the Court. 


Untrue answers, if proved to be knowingly made by, the insured, in an appli- 
cation for a disability benefit contract attached to a life insurance policy, will 
avoid the contract, where they relate to the physical condition and the personal 
medical history of the applicant of facts well known to him and material to the 
risk, and when, if the truth had been told, the contract would not have been issucd. 

Rose, J., dissenting. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 
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On rehearing. ‘ 

Former opinion withdrawn and judgment of trial court reversed and cause 
remanded for further proceedings. 

For former opinion, see 126 Neb. 514, 253 N. W. 685. 

Wm. Baird & Sons, of Omaha, for appellant. 

3rogan, Ellick & VanDusen, of Omaha, W. A. Stewart, Jr., of Lexington, 
and Robert B. Hamer, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, and Paine, JJ., and 
Redick, District Judge. 

PaINE, Justice. 

The plaintiff brought action against defendant insurance company on two sup- 
plemental agreements attached to two $5,000 life insurance policies, which supple- 
mental agreements each provided for payments of $50 a month if permanent dis- 
ability occurred. The case was tried to a jury, and a verdict was returned in 
favor of the plaintiff. The motion for new trial being overruled, judgment was 
entered on the verdict. 

This cause was argued to division No. 1 of this court on January 5, 1934, and 
an opinion of reversal was entered, and is found in 126 Neb. 514, 253 N. W. 685. 
Motion and brief for rehearing were duly filed. Oral argument for rehearing was 
allowed to the full court on October 1, 1934. 

The defense was based principally upon two untrue statements found in the 
application for insurance which plaintiff signed, and copy of which is attached 
to, and made a part of, each policy. Question No. 13 read: “Have you had any 
serious illness or disease? State fully.” Answer: “No.” Question No. 15: “Has 
any member of your family been afflicted with insanity or tuberculosis? Give 
details.” Answer: “No.” 

The policy provided that it should be incontestable after it had been in force 
for one year, except as to additional benefits specifically granted in the event of 
total and permanent disability, and this action was founded upon such supple- 
mental agreement for total and permanent disability, for which an extra premium 
had been charged. 

The facts may be stated briefly, that less than six months prior to the date 
of signing said application insured’s left testicle was removed because it had become 
tubercular, and that the total and permanent disability alleged for which payment 
of $100 a month is demanded, is based upon the fact that his right testicle has 
now also become tubercular. Insured answered that no member of his family had 
been afflicted with tuberculosis, while he had only recently suffered the loss of 
an organ for that very disease. He also made answer that he had not had any 
serious illness or disease, which was also false. The defense offered is, that he 
did not make these answers in the application, but that the agent wrote in such 
answers, unknown to him, and that he did not read the application before signing 
the same, and should not be made to suffer for the fraud of the agent. 

In Damgaard v. South Dakota Benevolent Society (S. D.) 254 N. W. 924, 925, 
the insured certified in her application: “I am in good health. That I have no 
ailment that I know of that will shorten my natural life.” November 1, 1932, pol- 
icy was issued. December 26, 1932, she died of a heart ailment, with which she 
had been afflicted for more than a year, and for which she had been taking medi- 
cine, and a week prior to signing the application she had been in bed and attended 
by a physician. Deceased was not in good health, and the representation to that 
effect was knowingly false. To permit a recovery under all the circumstances 
shown by this record would be to sanction a fraud. 

Let us next consider the case of Jefferson Standard Life Ins. Co. v. Steven- 
son (C. C. A.) 70 F.(2d) 72: “General motion for directed verdict, followed by 
timely exception to denial thereof and appropriate assignment of error, is suffi- 


cient to raise question of sufficiency of evidence to support verdict for opposite 
party on appeal.” 


The application, made a part of the policy, had the answer that the applicant 
had not suffered from any disease of the lungs; had not consulted a doctor for 
any other cause within the past five years. The testimony showed that in July 
Preceding she made five visits to a doctor’s office, and he told her she had lung 
trouble, and advised her to stay in bed and keep the children away from her. 
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The doctor testified that he told the plaintiff that his wife was suffering from 
pulmonary tuberculosis, which the plaintiff denied on the stand. 

“It was error to refuse to give the peremptory instruction. * * * \Vhat- 
ever her own opinion as to whether she was suffering from a disease of the 
lungs might have been, her representation that she had not received medical atten- 
tion within five years was untrue. * * * 

“The answer to the crucial question was not partial or imperfect; it was fuil 
and complete.” 

In Prudential Ins. Co. v. Ashe, 266 Mich. 667, 254 N. W. 243, the insured’s 
statement: to agent was that he was in good health, and he concealed the fact that 
he had been ill with pleurisy, was being treated for fistula, had finished treatment 
for lumbago, and had a condition indicating tuberculosis. The court held that 
such misrepresentation of facts voided reinstatement of life policy. 

The United States Supreme Court has considered a very similar case, New 
York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 842, 29 L. Ed. 934. 
It was stated in the application that the applicant had never had a disease of the 
kidneys, and had never been seriously ill; while the truth was that he had been 
afflicted with diabetes, for which he had been treated for some time, and of which 
he actually died. The defense was that insured had stated the facts truthfully, and 
that the agent had falsely written in wrong answers, but the court, in passing upon 
this case, held: 

“It was his duty to read the application he signed. He knew that upon it the 
policy would be issued, if issued at all. It would introduce great uncertainty in 
all business transactions if a party making written proposals for a contract, with 
representations to induce its execution, should be allowed to show, after it had 
been obtained, that he did not know the contents of his proposals, and to enforce 
it notwithstanding their falsity as to matters essential to its obligation and valid- 
ity.” 

The opinion also discussed another view of the case, equally fatal to recov- 
ery: Assuming that the answers of the insured were falsified by the agent, as 
alleged, the fact would at once be disclosed to the insured by the application 
annexed to the policy delivered to him. He would have discovered by inspection 
that a fraud had been perpetrated, not only upon himself, but upon the company, 
and it would have been his duty to make the fact known to the company. 

In Royal Neighbors of America v. Wallace, 73 Neb. 409, 102 N. W. 1020, it 
was held: “An untrue answer in an application for life insurance in regard to 
matters which are shown to be within the knowledge of the applicant, and are 
material to the risk, will avoid the policy.” 

In subdivision 4 of section 44-602, Comp. St. 1929, it is provided that all 
statements made by the insured shall in the absence of fraud be deemed repre- 
sentations, and not warranties, and that no such statement shall avoid the policy 
unless it is contained in a written application. Taken in connection with the next 
subdivision, 5, which provides that a policy shall be incontestable after it has been 
in force for a certain length of time, it provides the specific exemption as to total 
and permanent disability provisions. 

It should be clearly kept in mind that the defendant is meeting no attack upon 
the two life insurance policies of $5,000 each, based upon the application in which 
the untrue answers appear, but is only seeking to defend against a recovery upon 
the total and permanent disability riders attached thereto. ae 

The general rule that statements relating to the health and physical condition 
of applicants for life insurance are materia! to the risk, and, if false, are fatal to 
the policy, is well settled. , 

In Empire Life Ins. Co. v. Gee, 171 Ala. 435, 55 So. 166, 168, it is said: “We 
would not be inclined to adopt a construction of the statute which in some, though 
rare, cases would amount to a practical foreclosure against insurance companies Of 
all remedy for fraud.” 


In the case of Muhlbach v. Illinois Bankers’ Life Ass’n, 108 Neb. 146, 187 
N. W. 787, we find a reversal of a judgment for plaintiff, based upon fraud in 
that the insured denied, in answer to a question, that his parents or sister had 
ever been afflicted with insanity, which was false, and it is stated that untrue 
answers in reference to matters of opinion or judgment will not avoid a policy 1 
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made in good faith and without intention to deceive, but if such untrue answers 
are shown to be within the knowledge of the applicant, and are material to the 
risk, such answers will avoid ‘a policy. In this and other cases it is material to 
examine the question whether, if a true answer had been made, the policy of ,in- 
surance would have been written. Souza v. Metropolitan Life Ins. Co., 270 Mass. 
189, 170 N. E. 62: 4 Cooley’s Briefs, 3293; Stanulevich v. St. Lawrence Life 
Ass’n, 228 N. Y. 586, 127 N. E. 315. 

The following authorities tend to support the position of the court in this 
case: Hews v. Equitable Life Assurance Society (C. C. A.) 143 F. 850; Johnson 
y. American Nat. Life Ins. Co., 134 Ga. 800, 68 S. E. 731; Bowyer v. Continental 
Casualty Co., 72 W. Va. 333, 78 S. E. 1000: Kaffanges v. New York Life Ins. Co. 
(Cc. C. A.) 59 F.(2d) 475: Joseph v. New York Life Ins. Co., 219 Ill. App. 452; 
Metropolitan Life Ins. Co. v. Jennings, 130 Md. 622, 101 A. 608; Mutual Life Ins. 
Co. v. Long, 12 Ohio App. 252; Seaback v. Metropolitan Life Ins. Co., 274 Ill. 
516, 113 N. E. 862; Wingo v. New York Life Ins. Co. (S. C.) 101 S. E. 653. 

The defense in this case is fraud, and fraud vitiates everything, and it is not 
ordinarily the policy of the law to put difficulties in the way of proving it. This 
suit was brought, not upon the policies, but upon the total permanent disability 
agreements attached thereto, which, it is alleged, would not have been tssued if 
the medical examination had disclosed the true facts. 

There is a grave question whether the motion for a directed verdict should 
not have been sustained in this case, but, not desiring to be too arbitrary in the 
matter, we will simply withdraw the former opinion and syllabus in this case, 
found in 126 Neb. 514, 253 N. W. 685, and restate the syllabus to more clearly 
show our holding, and reverse the judgment of the trial court, and remand the 
‘ause for further proceedings. 

Re \ ersed. 

Rose, J., dissents. 


RUGGIRO v. PRUDENTIAL INS. CO. OF AMERICA. No. 423. 
Supreme Court of New Jersey. Oct. 18, 1934. 
174 Atlantic Reporter 882. 
1. INSURANCE. 

In action on life policy, burden held on plaintiff to prove payment 
weekly premiums due. 

(For other cases, see Insurance, Dec. Dig. § 646]4].) 

2. INSURANCE. 

Delivery of life policy, acceptance of initial premium, and some subsequently 
accruing premiums, and treatment of policy by insured and insurer as subsisting 
contract, held to raise presumption that insured was in sound health on date of 
policy: thus lifting beneficiary’s burden to show such fact until something was 
done to restore burden. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

\ction by Carmine Ruggiro, administrator of the estate of Francesca Ruggiro, 
deceased, against the Prudential Insurance Company of 
plaintiff, and defendant appeals. 

Reversed for a new trial. 

Argued May term, 1934, before Lloyd, Case, and Donges, JJ. 

John Drewen, of Jersey City, for appeliant. 

Harry H. Harris, of Jersey City, for respondent. 

Cast, Justice. 


America. Judgment for 


The Prudential Insurance Company of America appeals from a judgment in 
the amount of $500 and costs which was directed against it in the district court 
of the First judicial district of the county of Hudson in favor of Carmine Rug- 
giro, administrator of the estate of Francesca Ruggiro, deceased. The action was 
upon a life insurance policy covering the life of the decedent. The appellant com- 
plains that the trial court erred in refusing defendant’s motions for nonsuit and 
lor a direction of verdict in its favor and in suppressing the defense. 

Wy The reasons given in support of the motion for nonsuit were that the 
plaintiff had failed to prove payment of all the premiums which had become due 





472 The Insurance Law Journal, Vol. 84 [March, 1935 


on the policy, and also that the plaintiff had failed to prove that the decedent was 
in sound health at the time the policy was issued, and that these matters were 
conditions precedent which the plaintiff was under ‘the obligation to prove before 
recovery could be had. In Moyna v. Prudential Life Insurance Company, 96 N. J, 
Eq. 293, 125 A. 99, 100, Chief Justice Gummere, speaking for the Court of Errors 
and Appeals, said: “If the beneficiary sues on the policies, she is bound to prove 
the existence of the facts which make them presently payable; that is to say, she 
is bound to prove the death of the insured, and that the premiums have been paid 
up to the happening of that event, in accordance with the requirements of the 
policies.” Plaintiff contends that that statement is obiter dictum. Perhaps so, but 
it is an apt and comparatively recent expression by our highest court, which we 
do not feel at liberty to disregard. The very first words of the policy are: “In 
consideration of the payment of the weekly premium herein specified.” There can 
be no doubt that the policy requires the weekly premiums to be paid up to the 
time of the death; and, as there was no competent proof that that requirement 
had been complied with, we conclude, on the strength of the cited case, that the 
nonsuit should have been granted. 

[2] The policy further provided: “Preliminary provision—This policy shall 
not take effect if the insured die before the date hereof, or if on such date the 
insured be not in sound health, but in either event the premiums paid hereon, if 
any, shall be returned.” We think that the delivery of the policy, the acceptance 
of the initial premium and of some of the subsequently accruing premiums by the 
insurer, and the treatment of the policy by the insured and the company as a 
subsisting contract, set up a presumption that the insured was in sound health on 
the date of the policy. Cooley’s Briefs on Insurance, vol. 1, p. 668; Mohr vy. Pru- 
dential Insurance Company, 32 R. I. 177, 78 A. 554. This does not result in a 
shifting of the burden of proof to the defendant, but does create a presumption 
whereby the burden, until something is done to restore it, is lifted. 

The judgment below will be reversed for the failure of proof as to the pay- 
ment of policy premiums to the end that a new trial be had. 


SCHULTZ v. STATE MUT. LIFE om CO. OF WORCESTER, 
MASS. 
Supreme Court, Special Term, New York County. Sept. 15, 1933. 
274 New York Supplement 601. 
¥. INSURANCE. 


Where policy had a cash surrender vaiue above indebtedness, and insurer in 
accordance with policy applied balance to purchase of extended insurance, leaving 
a small sum to credit of policy, plaintiff could not recover on policy on theory 
that application of full dividend resulted in extending policy beyond date of death 
of insured, where policy specified that remaining portions of accumulation of divi- 
dends amounting to less than quarter annual installment of annual premium would 
not be applied to continuing policy in force, but would remain to credit of policy. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

That notice of amount of ._premiums due on life policy showed full amount ot 
dividend held not to have relieved policyholder and beneficiary of express provi- 
sion in policy that no part of annual premiums less than amount of quarter annual 
installment of annual premium would be applied to continuing policy in force, 
since notice merely informed policyholder he would be entitled to credit for full 
amount of dividend if full premium was paid. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Action by Anita Schultz against the State Mutual Life Assurance Company 
of Worcester, Mass. On cross-motions for summary judgment under rule 113. 

Plaintiff's motion denied and defendant’s granted and complaint dismissed. 

Judgment affirmed 242 App. Div. 614, 271 N. Y. S. 1062. Leave to appeal 
denied. 

Louis H. Levin, of New York City, for plaintiff. 

William J. Moran, of New York City (Louis P. Galli, of New York City, 
of counsel), for defendant. 
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UNTERMYER, Justice. 

{1, 2] These are cross-motions for summary judgment under rule 1135. The 
$5,000 policy of insurance, carrying an annual premium of $251.25, was subject to 
an outstanding indebtedness of $1,262.41. The annual premium, due July 22, 1931, 
was not paid. At that time there was a current dividend due upon the policy of 
$81.75, applicable to the reduction of premiums, as provided by subdivision (b) of 
“Dividends.” The “Method of Applying Dividends to Payment of Premium” is 
expressly set forth in the policy, which, among other provisions, contains the fol- 
lowing: “If not sufficient for the annual premium, then to the payment of a semi- 
annual installment of the annual premium, and if not sufficient for a semi-annual, 
then to the payment of a quarter-annual installment of the annual premium, and 
coutinuing in like manner so long as the remaining accumulations to the credit 
of this policy are sufficient to pay a quarter-annual installment of the annual pre- 
mium required by this policy. * * * No remaining portions of such accumula- 
tions amounting to less than a quarter-annual installment of the annual premium 
according to the company’s published rates therefor, will be applied to continuing 
this policy in force, but will remain to the credit of this policy and be paid with 
the amount due hereunder when it becomes a claim.” It is evident, therefore, that 
the defendant was under no duty to apply to the payment of premiums more than 
the amount necessary to pay a quarterly premium of $65.35, due July 22, 1931, 
leaving a balance of $16.40 of accumulated premiums to the credit of the policy. 

On October 22, 1931, the policy had a cash surrender value of $1,401.30 against 
the indebtedness of $1,262.41. The company, in accordance with the terms of the 
policy, applied this balance of $138.89 to the purchase of extended insurance im 
the sum of $3,728 for the term of one year and eighteen days from October 22, 
1931, to November 10, 1932, leaving the sum of $16.40, together with certain other 
small sums to the credit of the policy. 

Under these circumstances the plaintiff is not entitled to recover on the policy 
on the theory that the application of the full dividend resulted in extending the 
policy beyond the date of the death of Joseph Steinberg, and the defendant’s 
motion for summary judgment dismissing the complaint must be granted. In 
applying the sum of $65.35 only to the payment of a quarterly premium and hold- 
ing the balance of $16.40 to the credit of the policy, the defendant acted strictly in 
accordance with the terms of the policy. The fact that the defendant sent notice 
of the amount of the premium due, showing also the full amount of the dividend, 
is without significance. This was merely notice that, in accordance with the policy, 
the policyholder was entitled to credit for the full amount of the dividend if the 
full premium was paid. It was in no respect inconsistent with the express pro- 
visions of the policy concerning the application of dividends to premiums if the 
premium due July 22, 1931, was not paid. 

The plaintiff’s motion for summary judgment is accordingly denied and the 
defendant’s cross-motion for summary judgment dismissing the complaint is granted. 


PRUDENTIAL INS. CO. OF AMERICA v. VOZZELLA et al. 
VOZZELLA v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Second Department. Oct. 29, 1934. 
As Amended Nov. 9, 1934. 
274 New York Supplement 774. 
3. INSURANCE. 
In action on life. policy, where application was not attached to or indorsed upon 


policy, insurer could not avail itself of any false statement or concealment of facts 
concerning insured’s health in application. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


_ Action by the Prudential Insurance Company of America against Theodore 

Vozzella and another to rescind a policy of life insurance, and action by Theodore 

Vozzella against the Prudential Insurance Company of America to recover on the 

Policy, which actions were consolidated. From a judgment dismissing the com- 

plaint and declaring the policy void, Theodore Vozzella and another appeal. 
Reversed on the law, and new trial granted. 





474 The Insurance Law Journal, Vol. 84 | March, 1935 


Argued before Lazansky, P. J., and Young, Carswell, Scudder, and Tompkins, 
JJ. 

Myron J. Shon, of Yonkers, for appellants. 

Ralph Ear! Prime, Jr., of Yonkers, for respondent. 

Per Curiam. 

On the court’s own motion, the decision handed down on October 29, 1934, is 
hereby amended to read as follows: 

Action by the insurance company to rescind a policy of life insurance for fraud 
on the part of the insured in concealing the fact of his illness at the time he made 
the application and the fact that he had had previous medical treatment. Action by 
Theodore Vozzella to recover on the policy. The actions were consolidated. Ap- 
peal from judgment dismissing the complaint and declaring the policy void. 

[1-3] Judgment reversed on the law and a new trial granted, costs to ap- 
pellants to abide the event. It does not appear that the attending physician’s cer- 
tiicate of death was furnished hy the appellant to the respondent with, or as a 
part of, his claim and proofs of death, and it was therefore improperly received in 
evidence. The testimony of the two doctors who had attended and treated the in- 
sured, concerning his health and physical condition at the times of such treatments, 
Was incompetent inasmuch as it appears that their knowledge respecting his physical 
condition at such times was acquired by subjective symptoms and statements made 
to them by their patient at the time of such treatments; and eliminating such testi- 
mony from the record, there is no competent proof that the insured was in “un- 
sound health” when the policy was issued. There is no proof that the insured 
made any false representation or concealment concerning his health in his applica- 
tion to the company; and if the insured had made any false statement or concealed 
any fact respecting his health in said application, the defendant could not avail it- 
self of that fact as a defense, for the reason that the application was not attached 
to or indorsed upon the policy. Findings of fact and conclusions of law inconsistent 
with this decision are reversed. Settle order on notice. 


GALBRAITH v. BANKERS’ LIFE CO. OF DES MOINES, IOWA. No. 23491. 
Supreme Court of Oklahoma. Oct. 30, 1934. 
37 Pacific Reporter (2d) 281. 


1. INSURANCE. 

Where charter and by-laws of mutual assessment life insurer provide for for- 
feiture of member’s guaranty fund deposit on failure to pay assessment, member's 
deposit could not be applied to unpaid assessment so as to avoid forfeiture nvt- 
withstanding under charter guaranty fund secured payment of assessment. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Statute providing that penalties imposed by contract for any nonperformance 
thereof are void held not to preclude mutual assessment life insurer from requir- 
ing, as condition precedent to membership, that contribution be made to guaranty 
fund and providing for forfeiture thereof on nonpayment of assessment (St. 1931, 
§ 9488). 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Syllabus by the Court. 

1. Where the charter and by-laws of a mutual assessment life insurance com- 
pany provide for forfeiture of the guaranty fund deposited by the member upon 
his failure promptly to pay an assessment and its transfer to the reserve fund, 
the guaranty fund of a member cannot be applied in satisfaction of an unpaid 
assessment so as to avoid a forfeiture of the policy, although the charter of the 
association provides that payment of assessment shall be secured by the guaranty 
fund. 

2. Section 9488, Oklahoma Statutes 1931, does not prohibit a mutual assess- 
ment life insurance company from requiring, as a condition precedent to member- 
ship, that a contribution of a sum certain be made to the guaranty fund of the 
company and that said member shall have no interest in the guaranty fund if he 
lapses his membership and insurance hy the nonpayment of assessments when due 

Appeal from District Court, Woods County; Arthur G. Sutton, Judge. 
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Action by Essie May Galbraith against the Bankers’ Life Company of Des 
Moines, Iowa. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

W. L. Houts, of Alva, for plaintiff in error. 

McKeever, Elam, Stewart & McKeever, of Enid, and J. P. Lorentzen, of Des 
Moines, lowa, for defendant in error. 

Per Curiam. 

The suit was brought by Essie May Galbraith against the Bankers’ Life Com- 
pany, Des Moines, Iowa, to recover on certificate of membership No. 57636 issued 
on the life of William W. Sebring. She was the niece of the insured and benefi- 
ciary named in the certificate. 

Judgment was entered for the defendant, and plaintiff appealed to this court. 

The plaintiff complains that error was committed in permitting the defendant 
to file an answer setting up that this was an lowa contract and pleading the Iowa 
law after the case had been submitted to the court for determination. She further 
complains of the character of the evidence admitted to establish the Iowa law. 
Under our determination, the question as to whether or not this was an lowa con- 
tract or an Oklahoma contract is of no importance; hence, the pleading and proof 
of Iowa law even if improper, which we do not suggest, the error so committed 
is harmless. e 

So far as the determination of this cause is concerned, the issues of law and 
fact were presented by stipulation to the court without the intervention of a jury. 

The stipulation sets forth the certificate of membership issued December a 
1896, the articles of incorporation and the by-laws in force at the time the certifi- 
cate was issued, and the articles of incorporation and the by-laws in force on 
July 4, 1928, on which date William W. Sebring died. The stipulation sets forth 
that William W. Sebring became a member of the Bankers’ Life Association and 
certificate No. 57636 was issued to him on December 6, 1896; that for the purpose 
of this action the Bankers’ Life Company and the Bankers’ Life Association oi 
Des Moines, Iowa, shall be considered as one and the same corporation; that the 
Bankers’ Life Company is a life insurance company existing under and by virtue 
of the laws of the state of Iowa, licensed to do business, and doing business, in 
the state of Oklahoma; that the defendant is still a mutual ‘life assessment asso- 
ciation, charging no level premiums, but certain dues and assessments payable 
quarterly in each year, in January, April, July, and October such dues and assess- 
ments being levied by defendant’s board of directors pro rata on the guaranty 
deposit of each member, in accordance with articles of incorporation and by-laws 
of the association and particularly the provisions of article 3 of the by-laws of 
said defendant; that on July 4, 1928, William W. Sebring died of natural causes; 
that proof of death was made to the company, but same was refused on the 
ground that said certificate had lapsed and become null and void by reason of the 
nonpayment of dues and assessments by the insured; that all dues and assessments 
due the said defendant from William W. Sebring prior to January 1, 1928, were 
paid: that an assessment of $17.10 which was properly levied and was payable on 
or before January 31, 1928, was not paid by William W. Sebring; that at the time 
the certificate of membership was taken out on December 2, 1896, under the pro- 
visions of section 2, article 10, of the articles of incorporation then in force, ie 
deposited $38 in the guaranty fund, which consisted of $1 for each year of the 
member’s age at nearest birthday, which deposit was required as a condition pre- 
cedent to membership: that, on the nonpayment of the assessment for $17.10, the 
defendant, in accordance with its interpretation of its rights and duties, canceled 


the membership of William W. Sebring and forfeited the said guaranty deposit 
or $38. 


The contention of the parties was set forth in article 10 of the stipulation, 
which reads: 


‘(a) Plaintiff contends that the said sum of $38.00 so deposited by said mem- 
ber for the “guarantee fund” with interest thereon from December 2nd, 1896, the 
date of deposit, must be applied to the payment of any assessment due from said 
member, before the said Certificate lapses and becomes null and void. 

“(b) Defendant contends that said member did not pay the assessment due and 
payable on or before January 31, 1928, and that thereupon the said Certificate No. 
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57636 lapsed and became null and void, and the said $38.00 immediately became 
forfeited to the defendant, if any interest the insured had therein after said cer- 
tificate lapsed, and that defendant owes the plaintiff nothing.” 

The pertinent portions of the membership certificate, the articles of incorpora- 
tion, and by-laws read: 

“This is to certify, That in pursuance of the Articles of Incorporation and By- 
Laws of this Association and in consideration of the Statements contained in his 
Application No. 48619 all of which are hereby made a part of this contract and the 
sum of Fifty-seven Dollars, Mr. William W. Sebring of Carroll, State of Iowa, by 
occupation a Carpenter N. W. R. R., aged Thirty-eight years, has been admitted 
to Membership in this Association and that in the event of his death during mem- 
bership, his beneficiary shall receive the sum of Two Thousand Dollars for this 
certificate of membership and the Guarantee Fund deposited with the Association 
‘by the said member amounting to Thirty-Eight Dollars. 


“Upon the failure of the above named member to make any payment due from 
him to the association at its maturity in January, April, July or October of each 
year, his guarantee deposit shall be forfeited and his membership shall thereupon 
cease.” 

Section 2 of article 9 of the articles of incorporation provides: “The business 
of this Association shall be conducted upon the mutual *assessment plan, in which 
the payment of all assessments shall be secured by a guarantee fund, contributed by 
each member pro rata according to age at entry; this guarantee fund, together with 
the insurance provided in the certificate of membership and by-laws of the Asso- 
ciation, to be forfeited upon failure of a member to pay his assessments within the 
ume prescribed by the by-laws of the Association, provided, however, that relief 
irom such forfeiture and provision for reinstatement of lapsed members, may be 
made by the Board of Directors.” 


\rticle 10 of the articles of incorporation sets forth the several funds of the 
corporation and their uses: 


“Article 10—Section 1. The funds of the Association shall be kept separate 
and distinct upon the books thereof, and shall be designated as follows, to-wit: 


“The Guarantee fund, the Benefit fund, the Reserve fund and the Contingent 
fund, and such other funds as the Board of Directors may hereafter establish. 

“Sec. 2. The Guarantee fund shall consist of the deposits pledged by each 
member of the Association for the prompt payment of assessments and the said 
deposit required of each member shall consist of the sum of one dollar for each 
year of the age of member at date of application, counted at nearest birthday, and 
may consist of cash, or of note at 4 per cent interest, payable on such terms as the 
Board of Directors may prescribe, and the said Board shall have power to de- 
clare a certificate of membership void and of no effect upon defalcation of pay- 
ment of any note executed for said deposit. 

“Sec. 3. The Benefit fund shall consist of all moneys collected for the pay- 
ment of losses occasioned by the death of members of the Association and shall be 
collected by pro rata assessments levied by the Board of Directors upon the Guar- 
antee fund of the Association. 

“Sec. 4. The Reserve fund shall consist of all guarantee deposits forfeited to 
the Association by lapsed members, and the interest accruing from all funds of 
the Association of whatever nature; all gains, discounts and margins realized on 
sale of Bonds and Mortgages and on Real Estate taken under foreclosure or other- 
wise and all unused surplus arising from the Contingent Fund and all other 
sources. This Reserve Fund shall be set apart as an emergency fund for the pur- 
pose of providing for death losses in excess of one per cent per annum of the 
membership of the Association, and for the further purpose of temporary advances 
for the payment of death losses when the Benefit fund is exhausted. 

“Sec. 5. The Contingent fund shall consist of all moneys, collected for the pur- 
pose of wlcatne the expenses connected with the transaction of the business of 
the Association, and shall be composed of the membership fee, a sum equal to fifty 
per cent of the guarantee deposit of each member, to be paid on admission, and an 
annual tax of six (changed July 1, 1888 to ten) per cent on the guarantee deposit, 
for expenses, to be collected in such installments and at such times as the Board 
shal’ Uirzc:, provided, that the Board may increase these fees and annual expense 
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items at their discretion, but no such increase shall affect members admitted prior 
thereto. 

“Sec. 6. Each fund shall be used expressly for the purpose indicated in the 
foregoing Sections of this Article, respectively, and no appropriation shall be made 
of one fund for the purpose of paying a claim upon another, except as provided in 
Section 4 of this Article.” 

Section 2 of article 3 of the by-laws provides the method of making assess- 
ments and when they should be due and payable: “Each assessment shall be levied 
pro rata on the guarantee deposit of each member, and shall be due and payable 
either in January, April, July or October unless otherwise specified in the notice 
of assessment, and in addition to claims unprovided for may provide funds in 
advance for payment of claims to be anticipated in the ensuing three months or any 
fraction thereof. But no assessment shall be made upon Certificates issued during 
the two months next preceding the month in which the assessment is made payable.” 

Sections 2 and 4 of article 4 of the by-laws provide the effect of the nonpay- 
ment of an assessment by a member: 

“Sec. 2. Upon the failure of any member to pay any assessment or note with- 
in the time and at the place named therein, his membership shall be thereby for- 
ieited and his right to any share or interest in the funds or property of the Associa- 
tion shall cease absolutely at the expiration of the time stipulated in which such 
payments are required to be made, and all payments made shall be forfeited to 
the Association.” 

“Sec. 4. In the event of the forfeiture of the rights and privileges of a mem- 
ber of this Association the guarantee deposit pledged by such member shall become 
forfeited absolutely and become the property of the Association.” 

[1] The question thus presented is whether or not the $38 which the insured 
was required to and did deposit in the guaranty fund of the association as a condi- 
tion precedent to membership therein is applicable to the payment of the assess- 
ment which was levied against him as of January 1, 1928, and which he did not pay. 

Like question under similar membership contract does not appear to have been 
presented to this court before. However, this or similar contracts have been before 
numerous courts of other jurisdictions and the decisions seem to have been unani- 
mous, except for one Missouri decision, which we will hereafter mention, in holding 
that, where the article of incorporation of an association doing insurance bu-iness 
on the mutual benefit plan, together with its by-laws and membership certificate, 
provided that, as a condition precedent to membership, said applicant should con- 
tribute to or deposit a certain amount in a guaranty fund, which guaranty fund 
shall go to the reserve fund on nonpayment of assessments, as was provided in the 
instant contract; neither the guaranty fund so contributed nor any portion thereof 
could be used to pay the individual assessment made against a member. Bond v. 
Bankers’ Life Association of Des ae Iowa, 90 Kan. 215, 133 P. 854; Hay v. 
Bankers’ Life nt 207 Mo. App. 277, 231 S. W. 1035, 1036: Hoover v. Bank- 
ers’ Life Association, 155 Iowa, 322, 1% N. W. 117; Mulherin vy. Bankers’ Life 
Association, 163 Iowa, 740 , 144 N. W. 1000; Stubbs v. Bankers’ Life Association, 
25 Ind. App. 579, 101 N. E, 638; Mee v. Bankers’ Life Association, 69 Minn. 210, 
2 N. W. 74; Stringham v. Bankers’ Life Association, 309 Ill. 181, 140 N. E. 860, 
oe ER, 512; Wall v. Bankers’ Life Association, 208 Iowa, 1053, 223 N. W. 257. 
The contract in each of:these cases seems to be substantially identical with the one 
before us here. 

The syllabus in the Stringham Case reads: “Where the charter and by-laws of 
a mutual assessment life insurance company provide for forfeiture of the guaranty 

‘und deposited by the member upon his failure promptly to pay an assessment, and 
ts transfer to the reserve fund, the guaranty fund of a member cannot be applied 
in satisfaction of an unpaid assessment so as to avoid a forfeiture of the policy, 
although the charter of the association provides that payment of assessments shall 
be secured by the guaranty fund.” 


_ Inthe Bond Case the court says: “The articles of incorporation of an associa- 
tion doing business on the mutual assessment plan, together with its by-laws and 
ther writings which entered into the contract of insurance between the member and 
association, examined, and it is held that neither the guaranty deposit made by a 
member when he is admitted to the association nor any part of the guaranty fund 
of the association can be applied in payment of delinquent assessments.’ 





478 The Insurance Law Journal, Vol. 84 [ March, 1935 


The Missouri court in the Hay Case says: “Where an assessment company 
required members to make a deposit in the guaranty fund, held, in view of the 
provisions that in case of lapse, the sum paid should go into the reserve fund, and 
other by-laws showing that the insurer conducted its business solely on the assess- 


ment plan, a member was not entitled to have an assessment paid out of the guar- 
anty fund.” 


It has been suggested that the Court of Appeals of Missouri in Purdy vy. 
Bankers’ Life Association, 101 Mo. App. 91, 74 S. W. 486, is authority for the use 
of this guaranty tund to pay the January assessment made against William W. 
Sebring. The case supports that interpretation. However, the Missouri court in 
Smoot v. Bankers’ Life Association, 138 Mo. App. 438, 120 S. W. 719, and McCoy 
v. Bankers’ Life Association, 134 Mo. App. 35, 114 S. W. 551, depart from that 
interpretation of the contract, and we think the later interpretation of this type of 
contract given by the Missouri court is sustained by better reasoning. ~ 

The articles of incorporation and by-laws required the deposit in the guaranty 
fund as a condition precedent to membership. They provide that, on the lapsing 
of a membership by nonpayment of assessments when due, the deposit should go to 
the reserve fund. The certificate of membership clearly states that the member 
shall cease to have an interest in the guaranty fund on his failure to pay his assess- 
ments. The deposit made in the guaranty fund was to be used as additional security 
to the members in good standing that the beneficiaries of those members, who might 
die while in good standing, might be assured of the benefits to which such members 
were entitled under the terms of their contracts, even though the assessments on 
the individual members might not be paid. This deposit became a part of the guar- 
anty fund of the association, and this fund or no part thereof belonged to any 
individual member of the association. It was in the nature of a trust fund, usable 
only for the purposes set forth in the membership certificate, the articles of incor- 
poration, and the by-laws of the association. The provisions of the membership 
certificate, the articles of incorporation, and the by-laws are in full harmony with 
each other in the use of the guaranty deposit fund. 

In case a member failed to pay his assessment when due, he ceased to be a 
member of the association, and ceased to have any interest in any funds of the 
association. 

In case a member died while in good standing, his beneficiary was entitled 
to the benefits provided in the certificate, which in this instance would have been 
$2,000 plus $38. 

It is well established that a member lapses his insurance by failing to pay his 
assessments when due. Shawnee Mutual Fire Insurance Co. v. Cannedy, 36 Okl. 
733, 129 P. 865, 44 L. R. A. (N. S.) 376; Modern Brotherhood of America v. 
Beshara, 42 Okl. 684, 142 P. 1014; Sovereign Camp, W. O. W. v. Tam, 90, Okl. 196, 
216 P. 669. 

Sebring did not pay the January assessment levied against him, so his member- 
ship lapsed, and his interest in the funds of the defendant company lapsed January 
31, 1928. He was no longer a policyholder in the compay and had no valid claim 
against it. ; ; 

[2] It has been urged that the forfeiture of the $38 deposited in the guaranty 
fund cannot be sustained because of section 9488, Oklahoma Statutes 1931, which 
provides that penalties imposed by contract for any nonperformance thereof are 
void. Plaintiff has not submitted to us any authority which would substantiate 
that this contract comes within the restriction provided by this statute. Our anaiysis 
does not justify holding that this section prohibits the making of such a contract _ 
appears before us in this cause. As a condition precedent to membership in - 
association, the applicant was required to pay a certain amount, $57. ot 
amount paid a certain proportion thereof, $38, was contributed to the guaranty = 
and became the property of the defendant company. This guaranty fund was usable 
only as provided in the contract. An analysis of the membership certificate, the 
articles of incorporation, and by-laws makes clear the uses to which this guaranty 
fund may be put. The payment of individual assessments is not one of them. The 
money so deposited or contributed no longer belongs to the member, but to the 
association. As was said in Bond y. Bankers’ Life Association of Des Moines, lowa, 
supra: “No member has any separate ownership or control of any part of these 
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funds. The guaranty fund is, in a sense, a trust fund to be devoted to specified 
uses and cannot be diverted to any other use.” 

Death benefits are payable by assessments levied on the individual members. 
Assurance that death benefits could and would be met was provided in the establish- 
ment of the guaranty fund and the reserve fund. If members could require that 
the individual assessments be met from the guaranty fund, this security or addi- 
tional assurance of payment would cease to exist, and the inducement to persons 
to become members of the association and this inducement to members to continue 
the payments would no longer exist. We could not assume to guess the damage 
which would result to the paying members of the association in case the guaranty 
fund were so dissipated. 

Section 9488, Oklahoma Statutes 1931, does not prohibit a mutual assessment 
life insurance company from requiring, as a condition precedent to membership, that 
a contribution of a sum certain be made to the guaranty fund of the company and 
that said member shall have no interest in the guaranty fund if he lapses his mem- 
bership and insurance by the nonpayment of assessments when due. 

\Ve are of the opinion, and so hold, that this contract does not violate section 
9488 of the Oklahoma Statutes 1931, in that the January assessment made against 
William W. Sebring was not paid and was not payable out of the guaranty fund of 
the defendant company; that William W. Sebring ceased to be a member for non- 
payment of assessments on January 31, 1928, and that he had no insurance in the 
defendant company on July 4, 1928, when he died. The cause is affirmed. 

The Supreme Court acknowledges the aid of Attorneys W. L. Eagleton, Ros- 
coe E. Harper, and Saul Yager in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the judic- 
ial council, and approved by the Supreme Court. After the analysis of law and 
facts was prepared by Mr. Eagleton and approved by Mr. Harper and Mr. Yager, 
the cause was assigned to a justice of this court for examination and report to the 
court. Thereafter, upon consideration, this opinion was adopted. 


PRICE v. LIFE INS. CO. OF VIRGINIA. No. 13914. 


Supreme Court of South Carolina. Oct. 1, 1934. 
176 Southeastern Reporter (2d) 312. 
1. INSURANCE. 


Action on life policy held barred by limitations because not brought within 
six years after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 
4, INSURANCE. 

Evidence that insured did not return from short trip begun on September 
4, 1922, and that within a few weeks thereafter insurer refused to pay beneficiary 
life insurance but stated that payment might be made after seven years it 
insured was not heard from, held insufficient to warrant submission to jury 
whether insurer had waived further payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Richland County Court; M. S. Whaley, Judge. 

Action by Bessie M. Price against the Life Insurance Company of Virginia. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded for entry of judgment for defendant. 

Thomas, Lumpkin & Cain, of Columbia, for appellant. 

Edwin H. Cooper, of Columbia, for respondent. 


Pursuant to petition of the defendant, asking for rehearing in this case, a 
rehearing was granted and the case reargued. The opinion herebefore filed in 
the case is withdrawn and the following substituted in lieu thereof as the opinion 
of the court in the cause: 

This action, by Bessie M. Price, administratrix, as plaintiff in the cause, was 
instituted in the county court for Richland county, February, 1932, to recover 
against the defendant, the Life Insurance Company of Virginia, judgment in 
the sum of $848, representing the aggregate face amounts of two policies of 
insurance issued by the defendant on the life of the plaintiff’s husband, Camp- 
hell Price, who, according to the allegations of the complaint, left his home on 





480 The Insurance Law Journal, Vol. 84 [ March, 1935 


the 4th day of September, 1922, and has not been heard from since that time; 
the plaintiff alleging, upon information and belief, that the said Campbell Price 
was killed on or about the said date, September 4, 1922. In its answer the 
defendant admitted the issuance of the policies in. question, but denied the 
remaining allegations of the complaint; and, further, alleged that the said 
policies, in accordance with the terms therein, because lapsed, null, void, and of 
no effect on the 20th day of November, 1922, because of the nonpayment of the 
premiums thereon, and have since that time remained lapsed and of no effect. 
As a further defense and by way of plea in bar, the defendant alleged that even 
if a cause of action accrued in favor of the plaintiff against the defendant under 
said policies, more than six years have elapsed since the said cause of action, 
if any, accrued, and for that reason the defendant further alleged that such claim 
or cause of action is now precluded and barred by the statutes of limitation, and 
the defendant pleaded the said statutes in bar to the action in question. 

Issues being joined, the case was tried in said court before his honor, Hon. 
M. S. Whaley, judge of said county court, and a jury, resulting in a verdict for 
the plaintiff for the full amount sued for. Thereafter, the defendant made a 
motion for a new trial, which motion his honor, Judge Whaley, refused, and 
from judgment entered on the verdict the defendant has appealed to this court. 

The allegations of error imputed to the trial judge by appellant are set forth 
under seven exceptions, but, as stated in appellant’s brief, there seem to be but 
four questions involved in the appeal, namely: 

“1. Was the evidence tending to establish the death of the insured prior 
to the date the policies lapsed sufficient to warrant its submission to the jury? 

“2. Was the cause of action upon the policies barred by operation of the 
Statute of Limitations, since it necessarily arose prior to the lapsing of the 
policies for non-payment and suit was not instituted within the required time? 

“3. Was there error on the part of the trial Judge in holding that the issue 
of waiver was involved in the case? 

“4. Did the trial Judge err in refusing to grant a new trial upon after 
discovered evidence ?” 

We shall consider only two questions, the question regarding the statutes 
limitation and the question regarding waiver. 

[1] In her complaint the plaintiff alleges, on information and belief, that her 
husband, the said Campbell Price, died about September 4, 1922, and offered 
testimony which she contends tends to prove this allegation. Conceding for the pur- 
pose of answering the question, that Campbell Price died September 4, 1922, then 
the plaintiff must lose on account of the statutes of limitation, for the action was 
not instituted until in February, 1932, long after the expiration of the six-year 
period for instituting such actions. 

However, under our view of the testimony, no reasonable inference could 
drawn therefrom tending to prove that Campbell Price died on the date aileged, 
September 4, 1922. According to the testimony of Mrs. Bessie Price, the plaintift 
in the cause and her son, the said Campbell Price left his home, in the city ot 
Columbia, S. C., where he had been residing with his family, consisting of his 
wife and several children, for several years, September 4, 1922, and has not been 
heard of since. This testimony seems to be in accord with other testimony 
adduced on the trial of the case and submitted to the jury. In this connection 
we may further state that the testimony tends to show that the wife of the 
insured made an honest effort to locate her said husband, but was unable to do 
so or to obtain any information concerning him from the day he leit home, 
September 4, 1922, to the time she testified in the trial of, the case. According 
to Mrs. Price’s testimony, Mr. Price went away on the date named for the 
purpose of purchasing a tract of land near the town of Blythwood, S. C., where 
he was born and reared, and where some of his relatives resided at the time in 
question, taking with him the sum of $500 in cash, money he and his wife had 
saved up from their daily labor from year to year. There was, also, testimony 
to the effect that the insured, though an uneducated man, was a hard working man 
and made a good living for his family and manifested a love for his wiie . 
well as his children. At the time of leaving home Mr. Price was 43 years oid 
and had been married to his said wife 22 years. It also appears from Mrs. 
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Price’s testimony that when Mr. Price left home on said date, September 4, 1922, 
he told he that if he did not return that night he would spent the night at his 
uncle’s place, which was near the vicinity he intended going. According to the 
testimony of Mrs. Price’s son, George Price, who was about ten years old, he 
saw Mr. Price get in a buggy with a negro on the date named, near Richland 
Mills, and that his father told him at the time he was going out in the country. 

[4] As to the question of waiver of the payment of the premium on the 
policies by the insurance company, after further study of the testimony, in 
connection with the entire record, we are of the opinion that the record did not 
warrant the trial judge in submitting that issue to the jury. Mrs. Price, in the 
course of her testimony, stated in this connection that after her husband had 
been gone for a few weeks and she had been unable to locate him she had a 
talk with Mr. Fox, assistant superintendent of the insurance company, and related 
to Mr. Fox the fact that her husband had gone away and that she had been 
unable to locate him, and asked Mr. Fox about .paying the amount of the policies 
in question. In this connection she testified: 

“Q. What did you do in a few weeks? A. I asked them to pay the money. 
They said they couldn’t pay it then. They said maybe they could after seven 
years; they said maybe they could after seven years if he wds not heard of. 

“OQ. How long did you pay the premiums on the policy after your husband was 
missing? A. I don’t just remember that, but about a month, I think it was. 

“Q. And then you just voluntarily discontinued making payments? A. No 
sir; I didn’t keep it up after he was given up fer dead. It looked like I 
couldn’t keep it up because I had no money and couldn’t hardly live. I couldn't 
hardly make a living.” 

It is the contention of the respondent that she had a right to infer from the 
action and statements of Mr. Fox that she would not be required to pay any 
iurther premiums. In our opinion, this contention is not sustained by the 
record. We think, therefore, as stated, that his honor was in error in submitting 
the issue of waiver to the jury. 

It is, therefore, the judgment of this court that the judgment of the lower 
court be, and the same is hereby, reversed, and the case remanded for entry of 
judgment for the defendant under rule 27. 

Blease, C. J., and Stabler and Bonham. JJ., concur. 


HACK v. METZ et al. No. 13915. 
Supreme Court of South Carolina. Oct. 2, 1934 


176 Southeastern Reporter 314. 
1. INSURANCE. 

Where industrial policy on life of minor permitted change of beneficiary only 

insured’s request, assignment by insured’s mother, the heneficiary, and by his 
father, to stranger /reld invalid, since stranger had no insurable interest in insured 
and since assignment amounted to change of beneficiary without consent of msured. 

(For other cases, see Insurance, Dec. Dig. §§ 121, 587.) 

2. INSURANCE. 

Where industrial policy on life of 11 year old minor provided that if insured 
was under 14, request for change of beneficiary might be signed by both parents 
r guardian, but no such request was ever presented to insurer, and parents 
attempted to make the change by assigning policy to stranger, attempted change 
t beneticiary held not in compliance with policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

In assignee’s action on industrial life policy, incontestable clause held not to 
estop insurer from attacking validity of assignment, where insurer admitted 
liability and willingness to pay to person entitled to payment. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

Where assignment of industrial life policy on life of 11 year old boy was 

one of some three hundred transactions by which assignee and associates bought 
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such policies and speculated on profit to be made by taking cash surrender value 
and on chance that insured might die, assignment held invalid as wagering contract 
which was against public policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

5. INSURANCE. 

Where premium paid by beneficiary’s assignee on industrial life policy was 
paid hy check to insurer’s agent who paid aggregate of such premium and others 
to insurer by own check, and insurer did not know of assignment, insurer held not 
to have waived right to dispute legality of assignment, and was not estopped to 
deny liability thereon, especially where assignment was invalid as wagering 
contract and where insurer did not deny liability on policy to proper person. 

(For other cases, see Insurance, Dec. Dig. § 121.) 

6. INSURANCE. 

Doctrine of waiver or estoppel may not be invoked to make valid and 
enforceable a wagering and speculative contract which is illegal because against 
public policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

8. INSURANCE. 

Charge that acceptance of premiums from assignee may be sufficient, except 
in case of fraud, to create estoppel against reliance on policy provision against 
assigument field erroneous as amounting to statement that insurer had accepted 
premiums with knowledge of assignment, which was for jury, and further because 
estoppel could not be invoked to give legality to the assignment which was 
Wagering contract. 

(For other cases, see Insurance, Dec. Dig. 669[1].) 

Appeal from Common Pleas Circuit Court of Greenville County: C. J. 
Ramage, Judge. 

Action by N. A. Hack against Frances B. Metz and the Commonwealth Life 
Insurance Company, Inc. From a judgment for plaintiff, defendant last named 
appeals. 

Reversed and remanded, with directions. 

Haynsworth & Haynsworth, of Greenville, for appellant. 

Price & Poag, of Greenville, for respondent. 

BonHAM, Justice. 

June 12, 1922, the Commonwealth Life Insurance Company (which we shall 
in this opinion speak as of the company) issued its policy contract whereby it 
insured the life of James C. Metz, an infant of the age of one year, in the sum 
of $250, with Frances B. Metz, mother of the infant as beneficiary. 

C. S. Bowen, N. A. Hack, and A. S. Thomas were engaged as partners in 
the business of buying up industrial policies of life insurance which had, or 
would soon have, a cash surrender value, and cash them in if the compaily 
assented. The business was conducted in the name of C. S. Bowen, Attorney. 
The premiums on the policy on the life of the infant James C. Metz were paid 
by his father, R. L. Metz, until April 30, 1932, on which day R. L. Metz and 
Frances B. Metz, the beneficiary named in the policy executed and delivered to 
C. S. Bowen a paper purporting to be a power of attorney and executory agree- 
ment by which, in consideration of the sum of $20, the policy was assigned and 
delivered to C. S. Bowen. Hack and Thomas were interested with Bowen in 
the transaction. R. L. Metz and Frances B. Metz assert that they understood 
that by this transaction they were securing a loan from Bowen of $20; that 
Bowen was to pay $1.36 additional premiums to convert the policy into a ten-year 
paid-up policy: that the loan of $20 and the additional premiums were secured 
by the pledge of the policy. Bowen claims that he bought the policy outright 
for himself, Hack, and Thomas, and expected to cash it in on June 12, 1932 
None of these men had an insurable interest in the life of the insured infant. 
Subsequently, when Bowen discovered that the policy could not be cashed until 
the insured reached the age of fifteen years, he sold his interest in the assign- 
ment of the policy to Hack, as did Thomas, and a new power of attorney and 
executory agreement was executed by R. L. and Frances Metz in favor of Hack. 
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November 12, 1932, the insured was killed in an automobile accident. He 
was then eleven years of age. Hack, who had at one time been an agent of the 
company, procured the necessary blanks for proof of death and claim, which 
were made out in the name of and signed by Frances B. Metz, as claimant. 
In due time a check payable to Frances B. Metz for the face of the policy was 
sent to the agent of the company at Greenville for delivery to Frances B. Metz 
upon surrender of the policy. The parties met at the Metz home. As Hack 
had the policy and Mrrs. Metz refused to sign the check to Hack, the policy was 
not surrendered to the agent, who refused to deliver the check to either Hack or 
Mrs. Metz, and sent it back to the company. Thereupon Hack brought this 
action to recover the amount of the death benefits of the policy, to wit $250. 

The case was tried by Judge Ramage and a jury with the result of a verdict 
for plaintiff in the amount claimed. 

A motion for new trial was refused and this appeal followed. 

It appears from the record, as admitted facts, that Bowen, Hack, and Thomas 
had bought some three hundred policies of like nature of that involved in this 
transaction. Mr. Bowen said on cross-examination: 

“IT knew I was purchasing a policy on the life of a minor whom I had never 
seen. and in whom I had no interest at all. I had extended into the purchase of 
policies until it had developed into a business. I was speculating, incidentally, 
the speculative feature was incidental; I bought principally for the cash surren- 
der value which was definite and certain, if I were to have any interest in it 
at all I wanted the whole thing. * * * I also took into consideration that the 
child might die when I purchased the policy, I paid the Metz for that.” 

The policy contains this provision: 

“Change Of Beneficiary. The insured may at any time during the continuance 
of the policy, provided it be not then assigned, change the beneficiary or the 
beneficiaries, by written request on the Company’s form, which must be seit to 
the Company at the home office, accompanied by this policy, such change to take 
effect when so endorsed on the policy by the Company.” 

It is conceded that no written request of the insured for change of beneficiary 
was ever made, as required by the above provision of the policy, hence no consent 
to the change was ever indorsed on the policy by the company. The company 
claims that it had no knowledge of the assignment. 

The complaint alleged the issuance of the policy: the assignment thereof by 
Frances B. Metz to plaintiff; the death of the insured; the refusal of Frances B. 
Metz to co-operate with plaintiff as she had contracted to do, in collecting the 
insurance, by refusing to indorse the check for the death benefit which had been 
made payable to her, which caused the company to retain the check; that notice 
of the assignment had been given to the agent of the company and it became the 
duty of the company to pay to the plaintiff the benefits due under the policy, 
which it refused to do. The prayer was for the sum of $250 and interest. 

The action was originally brought against Mrs. Metz, and B. T. and J. E. 
Leppard. The two last named were eliminated at the trial, and Mrs. Metz has 
not appealed, therefore, we are concerned only with the answer of the company. 
This sets up that it was willing to deliver the check for the death claim to the 
named beneficiary upon surrender of the policy: that it never assented to the 
change of beneficiary, nor to the assignment of the policy; that the plaintiff has 
no insurable interest in the life of James C. Metz; and that the transaction is a 
wagering contract, which is unconscionable, speculative, is against good morals 
and public policy, and is in the nature of a gambling contract on the life of a 
person in whom plaintiff has no insurable interest; that the company is ready and 
willing to pay the face of the policy to Frances B. Metz upon the surrender and 
receipt of the policy and the execution of a proper release. 

_ It is needless to recite in detail the issues made by the several exceptions. 
The questions presented by them for determination by this court are these: 

_ Has the plaintiff an insurable interest in the life of James C. Metz by reason 
of the assignment of the policy to him which entitles him to maintain this action? 

Is the company estopped by the incontestable clause of the policy from con- 
testing liability ? 

Has the company waived its right to contest liability to the plaintiff? 
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Is the transaction by which plaintiff acquired the assignment of the policy 
from the beneficiary a wagering contract, speculative in its nature, which is 
against good morals and public policy? 

Certain specific challenges of the charge. 

[1] It is not claimed on behalf of plaintiff that he had originally an insur- 
able interest in the life of James C. Metz, but it is claimed that Frances B. Metz 
has such an interest, and as to her the contract of insurance was valid, and that 
the assignment by her to plaintiff was valid because it carried all of her rights 
under the policy. 

It is said in Joyce on Insurance (2d Ed.) § 872, that: “A person cau have no 
insurable interest where his only right arises under a contract which he had no 
authority to make.” 

From the same authority, § 2905D, we quote: “It has been broadly stated 
that insurance taken out on the life of another, without the latter’s consent is 
against public policy and void.” 

The exception to the rule, to wit, that a parent may insure the life of his 
infant child for the parent’s benefit, is recognized in most jurisdictions, including 
this, although it is denied, or governed by statute, in others. It is patent then 
that the policy on the life of James C. Metz in favor of his mother is valid. 
It is equally plain that a policy on the life of the infant, James C. Metz, in 
favor of the plaintiff N. A. Hack, who is nowise related to James C. Metz, and 
has no insurable interest in his life, would be invalid. 

Can the assignment by the mother of James C. Metz, who is the beneficiary 
named in the policy in this case, convey to plaintiff an interest which will enable 
him to collect the policy on the death of the insured? 

What is the nature of the interest of Frances B. Metz in this policy? 

The policy contains a provision that the insured may change the beneficiary 
when he pleases, if he does so in the manner prescribed by the terms of the 
policy. 

It has been repeatedly held that the beneficiary in such policy as this has 
only a contingent interest, the assignment of which, without the consent of the 
insured, carries no interest to the assignee; and it has been held that an assign- 
ment of the policy is a change or an attempt to change the beneficiary. 

“The case last named [Barron v. Ins. Co., 131 S. C. 441, 128 S. E. 414] is in 
exact parallel with the case at bar, and it is there held that the assignment was 
in effect a change of the beneficiary, what our court practically held in the Deal 
Case [87 S. C. 395, 69 S. E. 886, Ann. Cas. 1912B, 1142].” Antley v. N. Y. Life 
Anis: C05 1399 S.C. 23, 1387S, 199 202-6 AL Le 1st 

In the Antley Case it is distinctly held that: “Where the right to change 
beneficiary in a policy of life insurance, named beneficiary obtains merely an 
inchoate right dependent entirely upon the will of the insured during his lifetime.” 
Citing numerous authorities. 

“Where policy reserved right to change beneficiary, person designated as 
beneficiary held to have no vested right. * * * ” Id. 2s 

In the case of Bost v. Volunteer State Life Insurance Co., 114 S. C. 405, 108 
S. E. 771, 772, the policy contained a provision for the change ot beneficiary 
identical with that contained in the policy which we are considering. There Mr. 
Justice Watts (afterwards Chief Justice) said: “By the terms of the policies the 
insured reserved the right to change the beneficiary, without the beneficiary's 
consent, and under this provision the beneficiary acquired, not a vested interest 
during the life of the insured, but only an expectancy. That expectancy could 
be defeated at any time during the life of the insured, by the insured complying 
with the provisions of the policy, in the manner provided for in the policy, whereby 
change of beneficiary could be made.” ; 

In the case of Crosswell v. Connecticut Indemnity Association, 51 S. C. 105, 
109, 28 S. E. 200, 202, the court said: “We think both reason and authority sustain 
our conclusion that a life policy of insurance, valid in its inception, may be 
assigned to one having no insurable interest in the life insured, with the consent 
of the ‘life’ (we interpolate, the person insured) and the insurer, if the assign- 
ment is bona fide, and not a device to evade the law against wager policies. 
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It is the necessary deduction from this declaration that if the assignment be 
not made with the consent of the “life” and the insurer, it is void. 

In the case of Wannamaker v. Stroman et al., 167 S. C. 484, 166 S. E. 621, 
624, the insured had three policies on his life, in each of which his wife was the 
named beneficiary. In policies A and B the right was reserved to the insured to 
change the beneficiary, in the manner prescribed in the policies. In policy C there 
was no reservation to the insured to change the beneficiary. The insured attempted 
by his will to dispose of the proceeds of all of the policies as if they were 
assets of his estate. In disposing of the litigation which ensued upon the death 
of the insured, the writer of the prevailing opinion said: 

“My conclusion is that the insured had no right to divert the proceeds of 
policies A and B from Mrs. Stroman, as his will did not evince a disposition 
to change the beneficiary in these policies, and that, if it did, it did not conform 
to the regulation in the policies as to a change of the beneficiary; that he had no 
right to interfere with the right of Mrs. Stroman to receive the proceeds of 
policy C.” 

This last-named policy is that in which there was no reservation to the 
insured of the right to change the beneficiary, and in which, therefore, Mrs. 
Stroman had a vested interest. 

The following is taken from the case of Antley v. N. Y. Life Ins. Co., supra: 

“In Rattray v. Banks, 31 Ga. App. 589, 121 S. E. 516, the court said: 

“*\ beneficiary in a life insurance policy, where the insured has reserved 
the right to change the beneficiary, has no vested interest, and an assignment 
of the policy by the insured to a creditor, for the purpose of securing an 
indebtedness of the insured which is less than the face value of the policy, 
amounts to a change of beneficiary pro tanto.’ ” 

These authorities from our court are sufficient to sustain our conclusion that 
the assignment in this present case is invalid, for the reason that in its inception 
the plaintiff had no insurable interest in the insured; and the beneficiary had only 
an expectancy therein, and the assignment, being in effect a change of beneficiary, 
could be effected only in the manner prescribed by the policy in the clause which 
reserves to the insured the right to change the beneficiary. A valid assignment 
in such case is dependent upon the will of the insured. In the present case it is 
urged that the insured, being a minor, cannot consent; that the law which 
recognizes the right of the parent to procure insurance on the life of his child 
will not take from the parent the right to enjoy the benefits of the policy which 
accrue to him during the life of the child. It may be said that the law is more 
interested in the safety of the child than in the enjoyment of the parent of his 
rights under the policy. The court of equity was open to the beneficiary in this 
case if the proposed assignment was a bona fide transaction and not a speculative 
and wagering one. The court, upon a proper showing, by one duly appointed to 
represent the infant insured, that the transaction was valid and beneficial to the 
insured, would have authorized the assignment. 


[2] It is contended that the contract of insurance provides that if the insured 
be under fourteen years of age, the request for change of beneficiary may be 
signed by both parents, or duly appointed guardian. No such signed request 
was ever presented to the company. The parents attempted of their own volition 
to make such change. No request of any sort was ever presented to the company 
as required by the terms of the policy. 

[3] Something was said in the argument to the effect that the company is 
estopped to deny liability by the incontestable clause of the policy. The sufficient 
answer is that the company admits liability and willingness to pay to the person 
Who is held to be entitled to payment. 

[4] Is this transaction a wagering contract speculative in its nature, obnoxious 
to social order and good morals, and against public policy? 

That a contract of such nature is void, is thoroughly well established. 

As hereinabove shown from the record, this is one of some three hundred 
transactions in which plaintiff and his associates were engaged, by which they 
bought up policies, and speculated upon the amount of profit they could make by 
taking the cash surrender value of the policies when they matured to that extent. 
They also speculated on the chance that the insured might die and they would 
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callect the face of the policy. So much is admitted by the member of the partner- 
ship who handled the purchasing of the policies. 

In the present case the insured was an infant in whose life the purchasers of 
the policy had no insurable interest. The law is especially careful to protect such 
helpless ones from the cupidity of parents or the speculative interests of others, 

In the case of Crosswell v. Connecticut Indemnity Association, 51 S. C. 110, 
28 S. E. 200, 203, discussing the question of insurable interest, the court, quoting 
from Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924, said: 

“It is not necessary that the expectation of advantage or benefit should he 
always capable of pecuniary estimation, for a parent has an insurable interest in 
the life of his child, and a child in the life of his parent, a husband in the life 
of his wife, and a wife in the life of her husband. The natural affection in cases 
of this kind is considered as more powerful, as operating more cefficaciously, to 
protect the life of the insured, than any other consideration. But in all cases 
there must be a reasonable ground, founded upon the relations of the parties to 
each other, either pecuniary or of blood or affinity, to expect some benefit. or 
advantage from the continuance of the life of the assured.” (Italics added.) — 

In the case of Steinback v. Diepenbrock et al., reported in 158 N. Y. 24, 52 
N. E. 662, 663, 44 L. R. A. 417, 70 Am. St. Rep. 424, Judge Parker, delivering the 
opinion of the Court of Appeals of the state of New York, made the following 
announcement which was sustained by the citation of many authorities from other 
jurisdicitions : f 

“These authorities are, it seems to us, well grounded in principle. They recog- 
nize not only the existence of, but the necessity for, the rule that forbids any 
insurance upon the life of a person in which the person for whose benefit the 
insurance is made has no interest. Such a policy constitutes what is termed a 
‘wager policy,’ or a mere speculative contract upon the life of the insured, with 
a direct interest in favor of its early termination. It is, in terms, forbidden by 
statute in England (14 Geo. III, c. 48) and in many other jurisdictions, including 
this state (Laws 1892, c. 690, § 55): and this court held in Ruse v. Mutual Ben. 
Life Ins. Co., 23 N. Y. 316, that such insurance is void at common law, and that 
the English statute, in so far as it prohibits such insurance, is merely a declara- 
tory act.” 

The basis for holding such contracts of insurance to be against public policy 
is grounded upon the law prohibiting wagering contracts. This is treated in our 
own case of Crosswell v. Connecticut Indemnity Association, 51 S. C. 103, 28 
Ss. E. 200, 201. Quoting further from the Crosswell Case, we find the following: 
“There seems to be a clear distinction between cases in which the policy is pro- 
cured by the insured bona fide of his own motion and cases in which it is procured 
by another. It is a very different thing to allow a man to create voluntarily an 
interest in his termination and to allow some one else to do so at their will.” 

This principle operates with especial emphasis in the case of an infant incap- 
able of understanding the transaction and incapable of consenting thereto, and in 
which the policy becomes an asset of the beneficiary to be sold as a chattel to a 
stranger who has no interest whatever in the prolongation or protection of the lite 
of the child. 

In the case of Finnie v. Walker (C. C. A.) 257 F. 698, 700, 5 A. L. R. 831, 
Circuit Judge Manton delivered the opinion in which he said, inter alia: 

“These policies were issued to the estate of the intestate and the salutary rule 
of public policy which condemns wagering assignments, forbids the appellees retain- 
ing the moneys they received, other than the premiums paid by them. * *_ 
The assignment was contemperancous with the issuance of the policy, and_ the 
facts disclosed in this record permit a fair inference that it was the intent of the 
appellees to obtain just such a result as the issuance of a wagering contract of 
insurance permits. * * * Tf, from these facts, the wagering mtent may be pre= 
sumed, as it must, that avoids the assignment. Any contract, the tendency of % hich 
is to endanger the public interest and affect the public good, and which ts sud- 
versive of sound morality, ought never to receive the sanction of « court of equity 
or be the foundation for its judgment.” (Italics added.) 

In the annotation to the case of Martin v. McAllister, a Texas case reported 
in 56 L. R. A. 585, it is said: 


K 
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“It seems that if insurance can be taken on lives of infants the question of 
their consent is not material. The tendency of courts in regard to such insurance 
is restrictive, to prevent jeopardizing the lives of children by taking insurance 
faeries as, by the desire to secure the insurance if of much value, the temptation 
would be to neglect the health of the insured, or to shorten the life. In such cases 
as have sustained the policy, the beneficiary is held strictly to the rule that he 
must establish an insurable interest, but they have not expressly considered the 
question of consent.” Citing authorities. 

In the same annotation from the case of Prudential Ins. Co. v. Jenkins, 15 
Ind. App. 297, 43 N. E. 1056, 57 Am. St. Rep. 228, the court said: 

“The insurance of children who are helpless and under the control and author- 
ity of others is susceptible of such possibilities of evil that it should not be 
encouraged, and the evidence ought to establish an insurable interest most clearly 
and satisfactorily before a verdict should meet the approval of a trial court.’ 

In the present case the plaintiff has no insurable interest in the life of the 


insured, but he claims that he has acquired stich interest under an assignment of 
the beneficiary which contravenes every provision of 


i the policy governing such 
assignments, and every rule of law thereabout. 


Manifestly, it would be against the interest of social order, the rule of good 
morals, and public policy to uphold a claim founded upon such premises. 

|5, 6] The respondent contends that inasmuch as the company received and 
retained the $1.36 of premiums on the policy which were paid to its agent by Mr. 
Bowen when he bought the policy, that the company has waived the right to dis-~ 
pute the legality of the assignment and is now estopped to deny liability thereon 
It appears from the record that the $1.36 was paid to the agent of the company 
by check which was deposited by him with other checks and funds paid him for 
premiums, and the aggregate sum was paid by him to the company by the check 
of the agent. There is absolutely no evidence that the company had any knowledge 

i the assignment by Frances B. Metz to N. A. Hack. On the other hand, there 

is the positive testimony of officers of the company that it had no knowledge cf 
the —— until this controversy arose. The case is in strict analogy with the 
‘ase of Perry v. Sovereign Camp, W. O. W., 172 S. C. 456, 174 S. E. 397. 

ey member of a local camp, died while in arrears for the dues of the 
month preceding his death, and after the expiration of the thirty days of grace, 
in which, by the payment of his dues, he would have been automatically rein- 
stated. The day of his death, and after that event, his family sent the amount of 
his dues to the clerk of the local camp, who forwarded them to the Sovereign 
Camp without informing the latter that Perry was suspended when he died {for 
nonpayment of his dues. It was argued, as here, that the receipt and retention of 
the dues thus paid worked a waiver and estoppel against the Sovereign Camp. It 
was held that: 

“Fraternal insurance organization, in order to waive or be estopped to assert 
rules applicable to payment of dues and suspensions, must be shown to have had 
knowledge of facts on which waiver or estoppel is founded.” 

Moreover, it may not be successfully contended that the doctrine of waiver 
or estoppel may be invoked to make valid, and impart enforceability to a contract 
which is obnoxious as a wagering and speculative one, and invalid, and unen- 
forceable because it is against good morals and public policy. Further, the com- 
pany does not deny liability, but asserts its willingness to pay the proper person. 

The circuit judge was requested by the appellant to charge the jury “that the 
insured, James C. Metz, being a minor, could not make a valid assignment of 
the policy, and there is no evidence in this case that he ever made an assignment 
of the policy your verdict should be for the defendant.” 

[7] There is no dispute of the fact that James C. Metz was a minor, and 
there can be no denial of the legal proposition that he could not make a valid 
assignment of the policy, and, as there is no gainsaying that there is in this record 
no evidence that he ever made, or attempted to make an assignment of the policy, 
the request was a proper one and it was error to refuse to give it. The exception 
is sustained. 

_ [8] At the request of respondent, the circuit judge charged the jury “that an 
surance company may estop itself to rely upon a provision in its policy against 
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assignment by any act on its part done with knowledge of such assignment, which 
recognizes the assigument and that acceptance of premiums on the policy from 
the assignee may be sufficient to create such an estoppel except in case of fraud.” 

The exception is well taken and is sustained. The charge, as framed, amounted 
to the statement by the court that the company had accepted premiums from the 
assignee with knowledge of the assignment. It was for the jury to determine 
whether that had been done. 

Moreover, as was said heretofore in this opinion when considering the ques- 
tion of waiver, the doctrine of estoppel may not be invoked to give legality to a 
wagering and speculative contract which is illegal and unenforceable by the courts 
because it is contrary to good morals and against public policy. 

The rule is thus stated in 10 R. C. L., § 112, p. 801: 

“Tt is generally considered that as between the parties to a contract validity 
cannot be given to it by estoppel if it is prohibited by law or is against pubiic 
policy. .* * * Manifestly, the reason underlying the limitation on the doctrine 
of estoppel, presently under discussion, is that where the matter of illegality 
arises, the matter ceases to be one solely between the parties, or between private 
individuals.” (Italics added.) 

The other exceptions are practically disposed of by the body of this opinion. 

The judgment below is reversed, and the case is remanded to the circuit 
court with directions to enter judgment for the appellant, Commonwea!th Life 
Insurance Company, against the respondent, N. A. Hack. 

Blease, C. J., and Carter, J., and W. C. Cothran, A. A. J., concur. 

Stabler, Justice. 

I concur in the result of the opinion of Mr. Justice Bonham, on the ground 
that the assignment made, in effect a change of beneficiary, was invalid, for the 
reason, as stated by him, that in its inception the plaintiff had no insurable inter- 
est in the life of the insured; and that in such case the legality of the assign- 
ment is dependent upon the will of the insured, who, in the present case, was a 
minor and could not consent. If the beneficiary, in such circumstances, desired to 


assign her expectancy or interest, she should have made application to a court of 
equity, as pointed out in the opinion. 





LOVE v. PRUDENTIAL INS. CO. OF AMERICA. No. 13921. 
Supreme Court of South Carolina. Oct. 10, 1934. 
176 Southeastern Reporter 333. 
1. INSURANCE. 


Statute Providing incontestable period for life policies must be. strictly 
construed (Code 1932, §§ 7986, 7987). 

(For other cases, see Insurance, Dec. Dig. § 4.) 
2. INSURANCE. 
_ Statute providing incontestable period for life policies held inapplicable to 
disability contract contained in life policy (Code 1932, §§ 7986, 7987). 

(For other cases, see Insurance, Dec. Dig. § 400.) 
3. INSURANCE. 
_ Insured could not, by postponing suit until after expiration of two-year 
incontestable period, obtain benefit of incontestable statute with reference to 
disability contract in life policy, where injury resulting in disability occurred 
within two years from date of policy (Code 1932, §§ 7986, 7987). 

(For other cases, see Insurance, Dec. Dig. § 400.) 
4. INSURANCE 

In action by insured for insurer’s fraud in inducing plaintiff to take life 
policy not contracted for, in which insurer asserted defense of misrepresentations, 
held that court’s finding, as matter of law, on demurrer to answer, that insurer, 
retaining premium payments, had waived misrepresentations, was erroneous, 
where incontestable statute did not apply (Code 1932, §§ 7986, 7987). 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Spartanburg County Court; M. C. Foster, Judge. f 

Action by Lawrence E. Love against the Prudential Insurance Company © 
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America. From an order sustaining a demurrer to the answer and striking 
certain paragraphs therefrom, defendant appeals. 

Reversed. 

The complaint was as follows: 

The plaintiff, Lawrence E. Love, complaining of the defendant, the Pruden- 
tial Insurance Company of America, a corporation, alleges: 


1. That plaintiff is a natural person. 


2. That the defendnt is a corporation, duly organized, chartered, and exist- 
ing under and by virtue of the laws of one of the several states of the United 
States, and is engaged in the conduct of a health and life insurance business in 
the state of South Carolina, subject to the laws thereof, with place of business 
and agents in the county of Spartanburg, state aforesaid. 

3. That, heretofore, on or about the Ist day of April, 1931, the plaintiff was 
visited at his home in the city of Spartanburg by one Marion D. Malone, agent 
of the defendant corporation, and was solicited by the said agent to make appli- 
cation for a certain policy of insurance, issued by the defendant insurance com- 
pany; that, in the course of the solicitation, the said agent represented to plaintiff 
that, in consideration of the payment of a monthly premium of $2.64, the defend- 
ant insurance company would issue its policy to plaintiff, which would insure 
plaintiff against the risks of permanent and total disability and death, under the 
terms of which the defendant insurance company would pay to plaintiff imme- 
diately upon becoming totally and permanently disabled the sum of $500 in cash, 
and, in addition to the payment of the aforesaid sum in cash as a disability benefit, 
the defendant company would waive the payment of further premiums by the 
insured after the happening of such contingency, and would pay to the named 
beneficiary upon the death of the insured the further sum of $500; that, relying 
upon the aforesaid representations to be true, the plaintiff was induced by the rep- 
resentations of the said agent to make formal application for the issuance of a 
policy of insurance to him as insured, which plaintiff was led to believe, by the 
representation of the said agent, contained an embodiment of the above-stated 
features of insurance; and that, in due course, on or about the 20th day of April, 
1931, the defendant insurance company issued and delivered to plaintiff its certain 
policy contract (Policy No. M 1360777), which plaintiff accepted and placed away 
in safekeeping upon being assured by the said agent that the said policy con- 
tained an embodiment of the insurance represented and applied for. 

4. That, as plaintiff is informed and believes, the said representations were 
made by the said agent with full knowledge that the policy of insurance issued 
and delivered by the defendant insurance company did not contain the features 
of insurance represented; and that, in reliance upon the false and fraudulent 
representations of the said agent that the said policy contained a formal embodi- 
ment and expression of the teatures of insurance applied for, the plaintiff has 
been induced to pay to the defendant insurance company the stipulated monthly 
premium of $2.64 since April 20, 1931. 


5. That, during the late autumn of 1932, the plaintiff became totally and 
permanently disabled on account of the loss of sight of both eyes, and, upon 
making application to the defendant insurance company for the immediate pay- 
ment of the disability benefit of $500 in cash, which the said agent of the 
defendant company had represented would be paid in such cases, plaintiff was 
apprised by the defendant company, and so for the first time discovered that 
by the terms of the printed policy contract the insurance company had only 
bound itself to pay to the insured in event of total and permanent disability the 
face amount of insurance under the policy ($500) in forty quarter annual install- 
ments during ten years, each installment to be in the amount of $14.71, beginning 
atter such’ total disability has existed continuously for a period of one year, and 
that the total amount of insurance under the policy, exclusive of the accidental 
death benefit, at any time after one or more of such installments have been 
paid, does or shall not exceed the commuted value of such of said installments 
as are not then due, computed at the rate of 3% per cent. interest per annum, 
compounded annually, which provision, as plaintiff is informed and believes, 
means that the amount payable ‘as a death benefit upon the death of the insured 
is diminished by such amount or amounts as has been paid as disability benefits 
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during the lifetime of the insured with the commuted adjustment for interest 
allowance on the unpaid installments above stated. 

6. That the provisions of the said policy do not embody the features of insur- 
ance, which plaintiff has been fraudulently induced by the defendant company 
to apply for and on which he has been induced to pay the stipulated monthly 
premium above stated; that plaintiff would not have applied for the issuance ot, 
nor would he have accepted the delivery of the said contract or policy of insurance 
had it not been for the false and fraudulent representations of the defendant insur- 
ance company that the policy actually contained an embodiment of the features of 
ansurance represented; that by reason of plaintiff’s reliance upon the wrongful, 
false, and fraudulent representations of the defendant insurance company that 
he had been properly insured as represented, plaintiff has been induced to place 
himself in such position that she is no longer eligible for this type of insurance, 
which plaintiff would have otherwise secured had he not been wrongfully misled 
to believe that he had been insured by the defendant company as represented; 
and that, as a direct result of the aforesaid facts, fraud, and wrongful misrepre- 
sentations of the defendant insurance company, plaintiff has suffered actual 
damages in an amount equal to the actual difference between the value of the 
policy represented and the value of the policy actually delivered. 

7. That, as a direct rseult of the wrongful acts of the defendant insurance 
company, the plaintiff has suffered damages, actual and punitive, in the full and 
just amount of $2,000. 

Wherefore, plaintiff prays for judgment against the defendant for damages, 
actual and punitive, in the amount of $2,000, together with the costs and dis- 
bursements of this action, and for whatever other relief may appear to the court 
to be just and proper. 

The order of Judge Foster sustaining the plaintiff's demurrer and striking 
out various defenses set up in the defendant’s answer is as follows: 

This is an action commenced by the plaintiff, Lawrence E. Love, against the 
defendant, the Prudential Insurance Company of America, a corporation, in the 
county court for Spartanburg county, by service of summons and verified com- 
plaint on the defendant on the 17th day of May, 1933. It is an action instituted 
by the plaintiff against the defendant for the recovery of damages, actual and 
punitive, for an alleged fraudulent and tortious breach of an alleged contract of 
insurance on the part of the defendant. 

In due course thereafter, the defendant filed its answer, denying generally 
the material allegations of the complaint and setting up as special defenses to 
the action, first, the defense that there was fraud practiced by the plaintiff in 
the application for and the procurement of the contract of insurance; and, 
second, the defense that the plaintiff was not in sound health at the date of the 
issuance of the policy, an alleged condition precedent to the liability of the 
defendant for the risks insured against, in which event the liability of the defend- 
ant was to be limited to the amount of the premiums paid on the contract, which 
were to be returned by defendant. Based partly on allegations of fraud in the 
procurement of the policy of insurance on the part of the plaintiff, the answet 
of the defendant sets up generally an alleged counteraction for the cancellation 
of plaintiff's contract of insurance. 

Thereafter, the plaintiff filed a special demurrer, demurring specially to the 
defense that fraud had been practiced by plajntiff in the procurement of the 
contract of insurance, to the defense that the plaintiff was not in sound health 
at the date of issuance of the policy, and to any alleged cause of action set up 
in defendant's answer for the cancellation of plaintiff’s contract of insurance on 
the grounds of fraud in the application for and the procurement of the insurance 
contract. Contemporaneously with service of the demurrer, the plaintiff served on 
defendant notice of motion to strike the objectional allegations from the defend- 
ant’s answer on the grounds that the allegations enumerated are matters which the 
defendant has conclusively waived the right to assert and are prejudicial to the 
tights of the plaintiff. The demurrer and motion to strike both came before me 
for hearing at the same time, and both matters will be disposed of in the within 
order. 

The plaintiff demurs to the defense of fraud in the application for and pro- 
curement of the contract of insurance on the grounds that the facts alleged are in- 





Life] Love v. Prudential Ins. Co. of America 491 


sufficient to constitute a defense, in that it appears on the face of the pleadings 
that the defendant insurance company has received the premiums on the policy of 
insurance forming the subject of the action for a period of two years and is now 
conclusively bound by the application and representations as true. The contract 
of insurance in question is a contract of life insurance, with certain health and ac- 
cident provisions, issued by the defendant insurance company under date of April 
20, 1931. Premiums in the amount of $2.64 each were payable monthly and are 
admitted to have been paid by plaintiff up to and including the premium due March 
20, 1933, which fully paid the premiums for a space of two full years. These mat- 
ters being true, it seems that the case falls squarely within the application of sec- 
tion 7986, Code of Laws of South Carolina 1932. This section provides that any 
insurance company that issues a policy of insurance on the life of any person, and 
shall receive the premiums on any policy for a space of two years, shall be deemed 
and taken to have waived any right they may have had to dispute the truth of the 
application for insurance, or that the assured person had made false representa- 
tions, and the application and representations shall be deemed and taken to be true. 
Having received the premiums on the policy of insurance in issue for a space of 
two full years, under the authority of this section and the case of Beard v. North 
State Life Insurance Company, 104 S. C. 45, 88 S. E. 285, cited in L. R. A. 1917E, 
343, the facts alleged are insufficient to constitute a defense to plaintiff’s demurrer 
to the special defense of fraud in the application for, and the procurement ‘of the 
contract of insurance in issue must be sustained. 

The plaintiff next demurs to the special defense set up by the defendant’s 
answer that plaintiff was not in sound health at date of policy, in which event the 
liability of the insurer is limited to the return of the amount of premiums paid, 
on the grounds that the facts alleged are insufficient to constitute a defense. As 
stated above, the policy of insurance in question was issued by the defendant under 
date of April 20, 1931, on the application of the plaintiff. It is admitted that, ac- 
cording to the statements contained in the application upon which the policy was 
issued, the plaintiff was in sound health at that time. Having received the pre- 
mitims on the contract of insurance for a period of two full years, under the statute 
and authority above cited, the insurer cannot now deny the truthfulness of the 
statements contained in the application for insurance that the general health of 
the plaintiff was good and that he was in sound health at that time. Moreover, it 
appears that the defendant insurance company had notice of plaintiff’s claim of 
disability during the late part of the year 1932, and that, after knowledge of plain- 
tiff's condition and claim of disability, the defendant continued to accept payment 
of premiums from plaintiff unconditionally for a period of several months, up to 
and including the premium due March 20, 1933, which paid the premiums in full 
for a space of two full years. The insurance company has denied that plaintiff is 
disabled as claimed, has retained all premiums paid, and has not even alleged any 
tender of return of premiums to the plaintiff. These facts, taken collectively, un- 
questionably, as a matter of law, constitute a waiver on the part of the defendant 
of the right to assert this clause of the contract as a defense to plaintiff’s cause of 
action, and plaintiff's demurrer to this defense on the ground that the facts stated 
are insufficient to constitute a lawful defense must be sustained. This seems to be 
in accord with the rule uniformly announced and followed. New York Life Insur- 
ance Company v. Dumler (C. C. A.) 282 F. 969; Fair v. Metropolitan Life Insur- 
ance Company, 5 Ga. App. 708, 63 S. E. 812; Mutual Life Insurance Company v. 
Hoffman, 77 Ind. App. 209, 133 N. E. 405; American Bankers’ Insurance Company 
v. Thomas, 53 Okl. 11, 154 P. 44; Ames v. Manhattan Life Insurance Company, 40 
App. Div. 465, 58 N. Y. S. 244; 37 Corpus Juris, 406. 

Lastly, the plaintiff demurs to any alleged cause of action set up in defend- 
ant’s answer for cancellation of plaintiff’s contract of insurance on the grounds of 
fraud in the application for and the procurement of the policy of insurance on the 
ground of demurrer that insufficient facts are alleged to constitute a basis for 
cancellation for this cause, in that it appears on the face of the pleadings that 
more than two years have elapsed from the date of the policy. In view of the 
conclusions above expressed, after receiving the premiums from plaintiff for a 
period of two full years, during part of which time premiums were received by 
the defendant unconditionally with knowledge of plaintiff’s claim of disability, the 
defendant is now bound conclusively by the truthfulness of the statements con- 






























































































































492 the Insurance Law. Journal, Vol. 84 [ March, 1935 






tained in the application for insurance, and under sections 7986 and 7987, Code of 
Laws of South Carolina 1932, the defendant cannot maintain an action under the 
facts alleged for cancellation of the contract of insurance on the grounds of fraud 
in the application. The plaintiff's demurrer must, therefore, be sustained. 

3eing of the opinion that plaintiff's demurrer should be sustained in every par- 
ticular, and that the inclusion of the objectionable allegations of defendant’s answer 
is and would be prejudical to the rights of the plaintiff, plaintiff’s motion to strike 
the objectionable allegations enumerated in notice of motion from the pleadings 
must also be granted. 

It is therefore ordered that plaintiff's demurrer to the defendant’s answer be, 
and the same is hereby sustained in every particular. 

It is further ordered that the allegations contained in paragraphs two, three, 
four, five, and six be, and the same are, hereby stricken from defendant’s answer. 

Osborne & Butler, of Spartanburg, for appellant. 

Johnson & Johnson and Samuel N. Burts, Jr., all of Spartanburg, for re- 
spondent. 

W. C. Cornran, Acting Associate Justice. 

On or about April 1, 1931, the plaintiff herein, who is the respondent, applied 
to the defendant-appellant for a policy of insurance. No medical examination was 
required and upon the application as filed the policy was issued on April 20, 1931. 
In the fall of 1932 the complaint alleges that the plaintiff became totally disabled 
and applied to the defendant for the disability benefit of $500 in cash. The defend- 
ant declined to pay this amount, claiming that the policy provided for the payment 
of quarterly sums of $14.71 for ten years and that the amount of the disability pay- 
ments should be deducted from the life insurance portion of the policy in case of 
the death of the insured. This was most unsatisfactory to the plaintiff as, he 
alleged, the agent of the defendant had misled him into taking a policy entirely 
different from the one he had contracted to take and that the conduct of the agent 
was fraudulent in that the agent had induced him to pay premiums for that which 
he had not contracted to receive. The suit brought by the plaintiff was in tort and 
demanded actual and punitive damages against the defendant, the real cause of 
action being that by the fraudulent misrepresentations of the defendant he had 
been induced to accept and to pay the premiums upon a policy which he had 
never agreed to purchase. As this appeal is from an order sustaining a demurrer 
to the answer of the defendant, it will be necessary to set forth the defense with 
some degree of particularity. 

The first defense, after admitting the issuance of the policy, denied the remain- 
ing allegations of the complaint. 

The second defense alleged the false and fraudulent answers to health questions 
set out in the application, such as health being good, never being sick, having no 
doctor attend him in three years, and having no physical or mental defect. In 
denial of the truth of these answers, the defendant alleged that at the time they 
were written the plaintiff was suffering from a mature cataract of the right eye 
which rendered him almost blind in that eve and an immature cataract of the left 
eye which seriously impaired his vision. It was further alleged that about a year 
before obtaining the policy the plaintiff claimed to have had an accident to his right 
eve which completely blinded it and that one or more physicians attended him at 
that time. That these representations were false, fraudulent, and unknown so to 
be to the defendant and that with knowledge thereof the policy would not have been 
issued. 

The third defense alleged a condition of the policy providing that the policy 
would be of no effect if, on its date, the insured be not in sound health; and that 
the insured was not in sound health either on the date of the policy or on the date 
it was delivered. 

The fourth defense denied the plaintiff has ever furnished proofs of his dis- 
ability as required by the terms of the policy, or that he was totally and perman- 
ently disabled at all and certainly not for four months prior to the filing of proofs 
of disability. 

The fifth defense alleged that the plaintiff continued to pay premiums after 
he had discovered he had not received the policy he intended to get and that by 
paying the premiums after knowledge of the character of the policy he thereby 
affirmed and ratified the contract which he did receive and was bound by its terms. 
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It was further alleged that the policy lapsed for nonpayment of dues on March 20, 
1933, the date of the last premium payment. The answer prayed for a dismissal of 
the complaint and that the policy be adjudged null and void and delivered up and 
canceled for failure to pay the premiums thereon. 

To this answer the plaintiff demurred, the grounds of demurrer being three in 
number. 

The first ground was directed against the second defense set up in the answer 
and charged that the defendant had received premiums on the policy for two 
years and was conclusively bound to the truth of the contents of the application. 

The second ground of demurrer relates to the second defense and alleges that 
according to the answers in the application the insured was in good health when 
the policy was issued, the defendant being bound by the answers after two years. 
Further, that there had been no return of the premiums received or offer to return 
them. 

The third ground of demurrer alleges that the defendant has no right to de- 
mand a cancellation of the policy on the ground of fraud in the application, for 
the reason that the policy was more than two years old. This ground of demurrer 
refers to the latter part of the fifth defense although it does not specifically so 
state. It seems that the demurrer was not addressed to the first and fourth de- 
fenses. 

Following the demurrer, the plaintiff gave notice of a motion to strike from 
the answer paragraphs 2, 3, 4, 5, and 6. These paragraphs contained the second 
and third defenses as outlined above. The motion was made upon the ground 
that these paragraphs contain allegations which contravene sections 7986 and 7987 
of the Code of 1932, these sections relating to the incontestable provision after re- 
ceiving premiums for two years. . 

The order of the judge of the county court sustained the contentions of the 
plaintiff, sustained the demurrer to the answer, and struck from the answer the 

ragraphs listed in the notice and above set forth. 

\n appeal from the order followed. 

The exceptions raise the following questions: 

1. Did the county judge err in holding that the action was for the alleged 
‘raudulent and tortious breach of a contract of insurance? 

2. Is the case governed by sections 7986 and 7987 of the Code in various as- 


pects: 
3. Did the defendant waive its right to defend the suit on the ground of ill 
health of the insured on the date the policy was issued by acceptance and reten- 
tion of the premiums? 
We can discover in the complaint no allegations sustaining the holding that the 
cause of action therein stated is for “fraudulent and tortious breach of an alleged 
ontract of insurance.” The complaint proceeds in tort, the plaintiff being induced 
fraud to enter into that certain contract, to receive that certain policy, and no- 
where r it alleged that the contract of insurance, evidenced by the policy, was 
broken by the defendant fraudulently or otherwise. Standing alone, this holding 
might be considered immaterial, but it is very important in the consideration of the 
appli ability of the incontestable statutes, sections 7986, 7987. The demurrer to the 
answer was sustained solely upon the ground that those sections of the Code were 
directly applicable to the situation here presented and that the defendant could 
not deny the truth of the statements made in the application for insurance as the 
two-year provision in the statute applied, the defendant having admittedly received 
niums for that length of time. 


The statute in question, section 7986, prov ides that any company which issues 
a policy upon the life of a person and shall receive premiums thereon for two years 
shall thereby waive its right to dispute the truth of the statements made in the 
applicable 
{1, 2) The policy in this case contained two separate contracts, one on the life 
of the insured and one covering disability which the insured might sustain. In 
either view of the case, whether it be a suit for fraudulent breach of contract, as 
held by the lower court, or an action in tort, as we have held, there is nothing in 
the facts setting forth the cause of action which applies to life insurance. The 
statute limiting the defendant to two years in which it could deny the statements 
contained in the application is in clear derogation of the common law and must be 
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strictly construed. A strict construction of the statute will disclose that it does 
not apply to any other than a life policy; in no place referring to a disability, ac- 
cident, health, or other form of insurance. The case of Chattanooga Sewer Pipe 
Works v. Dumler, 153 Miss. 276, 120 So. 450, 452, 62 A. L. R. 999, is not exactly 
in point as to the facts, but the following quotation from that case appears 
applicable. 

“In the case at bar, the money involved is in no proper sense the proceeds of 
a life insurance policy. It is true that it arises out of one of the provisions of a 
policy of insurance on the life of the appellee, but this provision is a contract of 
indemnity wholly separate from the contract to pay a fixed sum upon the death 
of the insured. * * * It thus appear that this contract of insurance contains two 
wholly separate contracts, one of life insurance, and the other a contract of in- 
demnity against total and permanent physical disability, and that payments made 
under the latter contract in no wise affected the rights of the heirs and legatees of 
the insured, which are protected by the provisions of this statute.” 

The contention of the plaintiff that the policy intended to be bought provided 
that the disability benefits should be separate and distinct from the life insurance 
and that the life insurance should not be reduced by the disability payments shows 
that two separate contracts were claimed to be present in the same policy. 

We, therefore, hold that the statute, under the strict construction which we 
deem necessary, does not apply to the disability contract contained in the policy, 
and that the lower court was in error in so holding. 

[3] But should there be any doubt as to this holding, there is another reason 
why the statutory provision should not control the decision to sustain the demur- 
rer to the several separate defenses set forth in the answer and to strike out those 
allegations of the answer relative to the falsity of the answers to questions in the 
application. 

It appears that within less than two years from the date of the policy the 
plaintiff claimed to have received an injury to his right eye which rendered him 
totally disabled. This being the case, what were the rights of the defendant and 
what course, if any, could it pursue? The latest discussion of these questions is 
found in the case of New York Life Insurance Co. v. Greer, 170 S. C. 151, 169 S. 
E. 837. In that case Mr. Justice Stabler reviews all of the cases on the subject and 
holds, in effect, that the rights of the parties became fixed at the time of the death 
or disability of the insured and that the insurance company has no right to enter 
a court of equity to seek a cancellation of the policy for fraud on the ground of 
false statements in the application, as the company would have an adequate remedy 
at law in using the same grounds to defend a suit upon the policy. 

It is, therefore, perfectly clear that where the disability occurred within the 
two-year period, as the date in this case, the plaintiff could not withhold bringing 
his suit until after the expiration of the two-year period in order to obtain the 
benefit of the two-year incontestable statute. The disability having occurred with- 
in the two-year period, it follows that the statutory provisions are not applicable. 

There are other interesting questions raised by this appeal to which we need 
not further advert although they have been carefully considered as they may 
properly come up on the trial of the cause. 


[4] It only remains to consider the question of waiver. The lower court held 
that the defendant had waived its right to claim that the plaintiff was not in sound 
health on the date of the delivery of the policy. The appellant challenges this hold- 
ing on the ground that waiver is always a question for the jury and cites numerous 
cases wherein this court has so held. As we construe this ruling of the lower 
court, the county judge was merely following his construction of the two-year 
statute as being applicable to the case. If the statute had been applicable, then 
the question of waiver became a matter of law thereunder by the admitted facts. 
However, we have endeavored to show that the two-year statute was not applicable 
and, hence, the lower court was in error in holding that the defendant had waived 
its right to contest the case on the ground of false statements in the application. 

As to the point made concerning the retention of premium payments after no- 
tice of the disability of the plaintiff, as raised by the respondent, we do not see how 
this can be urged as a reason for the order sustaining the demurrer to the answer. 
The action was, as before stated, one in tort for the alleged fraud in inducing the 
plaintiff to take a policy which he had not contracted to take, thereby recognizing 
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the existence of a contract although not the one the plaintiff says he was to re- 
ceive. The defendant likewise recognizes the fact that a policy was issued and 
seeks a cancellation thereof because of the alleged fraud of the plaintiff in mislead- 
ing the defendant by false answers in the application. The question of retention 
of premiums as constituting a waiver may come up in the trial of the cause along 
with other questions of law and fact growing out of the admitted evidence. A 
decision of such questions on this appeal from an order sustaining a demurrer 
to the answer is considered premature. 

The order sustaining the demurrer is, therefore, reversed. 

The complaint and the order sustaining the demurrer should be reported. 

Blease, C. J., and Stabler, Carter, and Bonham, JJ., concur. 


WILLIAMS v. METROPOLITAN LIFE INS. CO. No. 13923. 
Supreme Court of South Carolina. Oct. 11, 1934. 
176 Southeastern Reporter 340. 
4, INSURANCE. 


\s respects insurer’s liability for punitive damages for nonpayment of life 
policy, insurer which was charged with wrongdoing only through acts of its agent 
could not be held liable for fraud where there was no evidence of fraudulent act 
on agent’s part. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

Insurer which could have properly concluded that there had been violation of 
terms of life policy, whether or not there had been violation, could decline pay- 
ment of policy without subjecting itself to punitive damages, unless insurer, through 
its agent, was guilty of fraudulent conduct in connection with breach of its con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

9, INSURANCE. 


Insurer held liable for actual damages, but not for punitive damages for non- 
payment of life policy, where evidence showed waiver on part of insurer of viola- 
tion of good health provision, but did not show breach accompanied by fraud by 
insurer or its agent. 

‘(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court of Chester County; E. C. Dennis, Judge. 
Action by C. E. Williams, as administrator of the estate of Floyd A. Williams, 


against the Metropolitan Life Insurance Company. Judgment for plaintiff, and de- 
fendant appeals. 


\ffirmed in part and reversed in part, with directions. 

Carlisle, Brown & Carlisle, of Spartanburg, Elliott, McLain, Wardlaw & 
Elliott, of Columbia, and McDonald, Macaulay & McDonald, of Chester, for ap- 
pellant. 

Hemphill & Hemphill, of Chester, for respondent. 

Bieask, Chief Justice. 


The defendant, insurance company, has appealed from a verdict, and judgment 
thereon, for both actual and punitive damages rendered against it in favor of 
Williams, as administrator of the estate of his deceased son, in the court of com- 
mon pleas for Chester county. 

The defendant makes little, if any, complaint of the result as to actual dam- 
ages, the amount of the policy, and interest thereon. : , 

The main question in the appeal relates to the exceptions, based on the failure 
of the presiding judge to grant the defendant’s motions for a nonsuit and for a 
directed verdict as to punitive damages. Regarding the propriety of granting 
those motions, the learned circuit judge, Hon. E. C. Dennis, expressed himself as 
being in great doubt. He indicated, however, in his rulings thereon, that the ter- 
mination of the litigation would be expedited by his declining to grant them, the 
final decision resting, as he stated, with this court. 

The action, one for the alleged breach of contract, accompanied by fraudulent 
acts, grew out of the declination of the company to pay a life insurance policy. 

It was alleged by the plaintiff, and admitted by the defendant, that the plain- 
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uff’s son, Floyd A. Williams, on September 12, 1928, placed with an agent of the 
company his application for the policy involved in the suit, one on his life in the 
sum of $218, the premiums thereon being 10 cents per week; that the policy was 
delivered to the insured on October 1, 1928; that the premiums were regularly 
and promptly paid by the father of the insured; and that the insured died on 
December 23, 1928. i 

In the written application, the applicant for the insurance agreed that “the 
policy shall not be binding upon the Company unless upon its date I shall be 
alive and in sound health.” Therein the applicant also represented that he had 
“never had any of the following complaints or diseases: * * * consumption 
* * * disease of kidneys * * * disease of lungs,” and he also represented 
that he had not been “under the care of any physician within three years” of the 
date of his application. ' 

The applicant was examined, on September 14, 1928, by Dr. P. S. Thomas, the 
medical examiner of the company, who died before the trial of the case. That 
physician, as well as J. M. Crawford, the agent of the company who took tie 
application, recommended the issuance of the policy. 

The policy contained what is termed a “facility of payment clause,” in the 
following language: “The Company may make any payment or grant any non- 
forfeiture privilege provided herein to the Insured, husband or wife, or any 
relative by blood or connection by marriage of the Insured, or to any other per- 
son appearing to said Company to be equitably entitled to the same by reason oi 
having incurred expense on behalf of the Insured, or for his or her burial; and 
the production of a receipt signed by either of said persous, or of other proof 
of such payment or grant of such privilege to either of them, shall be conclusive 
evidence that all claims under this Policy have been satisfied.” 

Among the conditions contained in the policy, it was provided: “If, (1) the 
insured is not alive or is not in sound health on the date hereof, or if (2) before 
the date hereof, * * * the insured * * * has, within two vears before the 
date hereof, been attended by a physician for any serious disease or complaint, 
or, before said date, has had any pulmonary disease, * * * wnless such medical 
attention or previous disease is specifically recited in the ‘space for endorsements’ 
on page 4 in a waiver signed by the secretary; * * * then, in any such case, 
the company may declare this policy void and the liability of the company in the 
case of any such declaration or in the case of any claim under this policy, shall 
be limited to the return of premiums paid on the policy.” 

In the “space for endorsements” on the policy, there was not recited am 
medical attention, or previous disease, as required in the quoted clause. 

On December 24, 1928, the day following the death of the insured, the ageut 
of the company called at the home of the father, where the insured had lived 
and died, for the purpose of preparing the proofs of death. The proofs, as seut 
in to the district manager, consisted of form No. 65, termed “Claimant's State- 
ment,” and form No. 66, “Physician’s Statement.” 

In the claimant’s statement, which was filled out by the agent, certain informa- 
tion, more or less pertinent to the issue for cur determination, was set forth as 
follows: The date of birth of the insured was given as March 31, 1908; the place 
of birth as York county; the date of death, December 23, 1928: the cause ot 
death, “acute tuberculosis”; the duration of his last sickness, two months; ihe 
date when the deceased first consulted a physician in his last illness was fixed at 
October 1, 1928; and the date on which the deceased quit work was stated to be 
October 1, 1928. Therein there was purported to be set forth the names and ages 
of the father, mother, brothers, and sisters of the insured. 

In the physician’s statement, made by Dr. J. B. McKeown, the age and appar- 
ent age of the insured was placed at twenty-one years. The cause of his death 
was stated to have been “pulmonary tuberculosis,” the duration of which, accord- 
ing to the physician’s knowledge, was three months, thirteen days, and, according 
to the history given him, four months. It was stated by the physician that his first 
visit in the last illness was September 13, 1928, and his last visit on November 
16, 1928, and that the deceased had been ill when the physician was first called 
“about three or four weeks,” and that death occurred on December 23, 1928 

The pertinent allegations of the quite lengthy complaint, as to the alleged 
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fraudulent acts of the company and Crawford, its agent, were tc this effect: 
Upon the death of the insured, that fact was communicated to the agent, and, it 
response thereto, the agent went to the plaintiff's home, having with him “proof 
of death blanks”; that he falsely and deceitfully represented to the plaintiff that 
the defendant would gladly pay the “face of the policy”; the agent requested the 
surrender of the policy, which plaintiff refused, but the plaintiff did surrender the 
premium receipt book; that the agent informed the plaintiff that he must sign his 
name to certain blanks; that, if the plaintiff would sign these papers “in blank,” 
the agent “would properly and correctly complete said proof of death blanks,’ 
and defendant would pay him within a few days the amount due on the policy; 
that, relying upon the representations of the agent, the plaintiff trustingly signed 
his name “to all proofs of death blanks wherever he was told to sign same,” and 
delivered the premium receipt book; that the company and its agents well knew 
all the material facts concerning the health and personal history of the insured 
at and before the time of the issuance of the policy, and that they knew the 
insured “was in sound health and an insurable risk”; for the purpose, and with 
the intention, of cheating and defrauding the plaintiff out of the money due to 
him under thé terms of the policy, and to place the defendant in the position 
where it could deny legal liability thereunder, the agent of the company “improp- 
erly and incorrectly filled out and completed” the said proofs of death. 


The gist of the allegations as to the fraudulent conduct on the part of the 
agent, as it will be noted, was that he did not, as he promised the plaintiff he 
would do, fill out properly and correctly the proofs of death. 

Perhaps the complaint was properly subject to a motion to have its allega- 
tions, as to the manner in which the proofs of death were incorrectly filied out, 
made more definite and certain. That motion was not made, however, and, accord- 
ingly, the plaintiff was permitted, in the triai, much liberality in endeavoring to 
establish the errors in the proofs of death which he claimed had been made. 

In his testimony, the plaintiff, sole witness for himself, said that he was a 
textile operative, and had very little education, and that his son had been engaged 
in the same class of work. He related that, at the time the application for insur- 
ance was made by his son, the latter told Crawford, the agent, that a few days 
previous to the application he had become chilled, on account of going in bathing, 
and had consulted Dr. MrKeown about his condition; that the physician had 
given him some powders to take, but had indicated that the ailment he complained 

i was of no consequence, and, upon receipt of this information, the agent had 
said, “That don’t amount to a row of pins.”” The witness swore that the health cf 
his son, at the time of the making of the application and delivery of the policy, 

good. Referring to the illness and death of his son, he testified that the 

ng man had never had consumption or tuberculosis, or any symptom of such 
ease. He said that his son had not been regularly employed a while before his 

. but that he had assisted the witness in his work in the mill The son, 
cording to him, first became ill in November, 1928, complaining of his kidneys; 
that he was confined to his bed “just a few days” before his death on December 
23d. From the symptoms and condition of his son, the witness was able to say 
that his iliness and death were due to some kidney affection. He further testified 
to this effect: That on the day of the death of the insured, he notified Crawford 

f the occurrence, and of his need of financial assistance to help in the funeral 
of the young man: that, pursuant to a promise of Crawford, the latter visited 
the plaintiff's home on the following morning; that there he told plaintiff that 
the company would be glad to pay the amount of insurance, and payment would 
be made within a few days; that at the agent’s request he signed the proofs of 
leath in blank, upon the promise and assurance of the agent that the latter would 
have them filled out properly; that the agent asked for the policy, which request 
was refused, but that he did deliver the premium receipt book to the agent. Upon 
several occasions, after the burial of his son, he saw Crawford, who informed 
tum from time to time that “he had not heard a thing” about the insurance, but 
tought to be there in a day or two.” He did not know what had become of the 
blanks he had signed, and had not seen them since the day he signed them at his 
‘ome. Finally, about three weeks after the funeral, he was informed by Crawford 
that the company would not pay the amount of the policy, and the agent offered 
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to return to him the sum of $1.20, premiums he had paid on the policy, which he 
declined to accept. At the time of this tender, Crawford told him, in effect, that 
he did not blame him for refusing the money, and said he thought the Company 
was due the plaintiff the amount of the policy. He further claimed that Crawford 
also said “he knew the Company would not pay it when they got him to sign the 
blanks”; and he had not told the plaintiff of this earlier, as he wanted him to 
continue other policies he had with the company. Two or three months later, he 
was informed by a firm of attorneys, whom he had consulted about his claim, 
that the company had again denied liability, on the ground that the insured was 
not in sound health at the time the policy was delivered, and he had returned to 
him the receipt book, which he had formerly turned over to the agent. He brought 
this action on December 22, 1932. 

The principal testimony on the part of the defendant, and that which especially 
related to the charges of fraudulent conduct, was given by the agent, Crawford. 
He testified as to taking the application and delivering the policy, and said that 
at those times he was of the opinion that the insured was in good health, he not 
having been advised to the contrary. On the day following the death of the 
young man, according to his usual custom, he went to the home of the plaintiff 
for the purpose of getting proper proof of death to be signed by the claimant. 
In the “Claimant’s Statement,” signed by the plaintiff, he inserted the required 
information as to the ages of the.father, mother, brothers, and sisters of the 
deceased, the time he became ill, and the duration of the illness, and all other 
information set forth in the statement, as it had been given by the plaintiff, with 
the sole exception of the answer to the question as to the cause of death. The 
answer to that particular question he did not insert, following the usual custom 
of advising with attending physician before answering it, so that the answer ir 
the claimant’s statement and that in the physician’s statement would correspond. 
The only paper signed by the plaintiff at the time was his one signature to the 
claimant’s statement, which was witnessed by the agent. The physician's state- 
ment was witnessed by the agent. The cause of death in the claimant’s statement, 
“acute tuberculosis,” was inserted by the agent after he had seen the statement of 
Dr. McKeown, this being done by the agent according to his usual custom. The 
proofs were sent by the agent to the district manager on December 27th. 
Accompanying them, Crawford wrote the manager, advising him that the plaintiff 
was not willing to give up the policy without settlement, as explanatory .of the 
failure to do the usual thing of sending in the policy with the proofs of death. 
In the letter, Crawford said, “From the doctor’s statement it would seem that 
we are going to have some trouble with this claim.” He 
munication with a statement to the effect that he would be willing “to furnish 
any information that is desired.” Promptly, on December 28th, the district mau- 
ager returned the proofs of death to Crawford, for the reason that the claimant 
had failed to attach his signature to an agreement in connection with the phystc- 
ian’s statement, that that statement should be considered as part of the proof of 
death, in accordance with the conditions of the policy. In returning the papers, 
the district manager advised Crawford that it was not necessary that the policy 
be taken up at the time, and requested the agent for a letter of explanation “as 
to how the business was written, the physical condition at the time the application 
was signed and any other information that weuld show the Company the condition 
at the time the application was made.” Attention was called to the fact that 
Dr. McKeown had stated in the statement he had furnished that the first visit 
he made to the insured was on September 13th, who had been ill for about three 
or four weeks when the physician was first called. Crawford said he procured 
the necessary signature from the plaintiff, and at that time the latter saw the 
information contained in the proofs of death. On December 31st Crawford 
again sent the papers to the district manager. He also informed, by letter, that 
official that he was of the opinion “that the claimant and insured at the time ot 
the application were sincere in their statement when they said that they had never 
been under the care of physician”; that the application was written about the 
same time the doctor was called in, “and it must have been some time before he 
pronounced this T. B.”; that he had the impression that the insured “was Just 


concluded his com- 
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an overgrown boy, very tall and thin,” and he thought he was employed at the 
time of the application. 

The affidavit of Dr. McKeown, dated November 9, 1933, admitted in evidence, 
was to the effect that the plaintiff brought the insured to the office of the 
physician on September 13, 1928; upon examination, he “found the young man 
suffering with pulmonary tuberculosis in an advanced stage”; that the patient 
was advised to go home and go to bed, and he outlined for him a regular tuber- 
culosis treatment. On September 15th he called to see the patient, and began 
preparations to apply for his admission to the tuberculosis hospital at State 
Park, where he hoped he might have him admitted, but the hospital was so 
crowded that he could not secure his admission; that he went to see him again 
on September 19, 1928, but had not found in his records any entry of any other 
Visits. 

Regardless of our own view of the evidence, for the purpose of a decision, 
we accept the construction placed upon it by the plaintiff's counsel as to che 
incorrect statements, materially affecting the defendant’s liability, under the terms 
ef the policy, inserted in the claimant’s statement by Crawford. In their argument, 
they charge this statement contained “information which was false and untrue 
in the following particulars; (a) the cause of death was put down as acute 
tuberculosis, when in truth the cause of death was kidney trouble; (b) the 
duration of last sickness was put down as two months, when in truth it was 
only three weeks; (c) the date on which deceased had first consulted a physician 
for his last illness was put down as October Ist, 1928, when in truth the deceased 
was then in sound health; (d) the date on which deceased had quit work was 
put down as October Ist, 1928, when in truth and in fact the correct date was 
the last of November, or the first of December, 1928.” 

Conceding that the information was not correct, even following the theory 
of the plaintiff that it was “false and untrue,” we are confronted with the very 
important question, “Who was responsible for the ‘false and untrue informtion’ ?” 

If Crawford’s testimony as to the source of the information should be 
accepted without question, the responsibility for all the incorrect information, 
with the exception of the answer to the question as to the cause of death, rests 
with the plaintiff. The excepted answer, according to him, was based upon the 
information obtained from the physician, and the responsibility for that state- 
ment, if incorrect, rests upon the physician. 

Considering, however, the evidence in a light most favorable to the plaintiff's 
cause, and to that end declining to accept the evidence of Crawford, what do we 
find? First, that Crawford, after his personal inspection of the insured at the 
time the application was made, had no personal knowledge of his physical con- 
dition. Second, that, according to the plaintiff's own testimony, at the time he 
signed for Crawford in blank the proofs of death, he gave no information 
whatever as to the cause of death of his son, or any other fact relating in anywise 
to his illness; that the agreement between the agent and the ‘plaintiff, according 
to the very last statement made by the plaintiff on the witness stand, was that the 
agent “said he would have them (the proofs) filled right.” What was the meaning 
of having the proofs “filled right”? Did it not mean that the company must be 
given information that was truthful? Could it have meant that Crawford was 
to prepare the proofs so that the plaintiff could collect insurance, regardless of 
the real facts? We certainly cannot assume that, for to do so would be to 
assume a conspiracy against the company on the part of the plaintiff and the 
agent. When the plaintiff, according to his version, had given Crawford no 
information upon which he might act to “fill the proofs right,” to whom could 
Crawford go for the information, except to the attending physician? If the 
answers Crawford wrote in the claimant’s statement were not based on information 
he received from the plaintiff, and the plaintiff so testified, the only other 
reasonable inference to be deduced from the evidence is that those answers were 
based on information he obtained from the physician. That physician was sup- 
posed to know the facts, to know them even better than the plaintiff knew them, 
and Crawford might safely assume that the physician would give truthful 
inlormation; that physician was not the representative of the company or of its 
agent; that physician spoke for himself and for the family of the insured. 
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If there were some minor differences in the answers to the questions in the 
claimant’s statement, and the answers to similar questions in the physician’s state- 
ment, and a comparison of the statements so discloses, it must be apparent that 
the answers written in by Crawford were more favorable than those of the 
physician to sustain the liability of the Company, under the terms of the policy. 
When the answers to the questions, as written by Crawford, were more favorable 
to the claim of the plaintiff than were the answers of his own physician to the 
same questions, can it be successfully charged that Crawford was endeavoring to 
commit a fraud on the plaintiff? On the contrary, would it not appear from the 
information Crawford did give in the statement, from his letters to the district 
manager, as to the acceptance of the application and issuance of the policy, and 
from his advice to the plaintiff not to accept the tender of a return of the 
premiums, that Crawford was seeking to aid the plaintiff in the collection of the 
amount of the policy? Those things being true, according to undisputed testi- 
mony, how could the plaintiff charge Crawford with fraudulent acts to the plain- 
tiff’s detriment? 

There is another matter of great significance. The plaintiff testified that his 
son died of a disease of the kidneys. Granting that to be true, although the 
evidence of Dr. McKeown is in direct conflict therewith, there is not the least 
evidence to show that Crawford was ever advised that the cause of death was 
a kidney affliction. Unless he had information that the cause of death was a 
kidney trouble, how could Crawford have been expected to insert in the claimant’s 
statement the cause of death as being a disease of that character? How could 
he be charged with fraud in failing to insert kidney trouble as the cause of death, 
unless he had knowledge or information that such was the truth? 

It must not be overlooked, either, that under the terms and conditions of the 
policy, and the application upon which it was issued, that the insurance company 
had the same right to decline payment if there had been misrepresentation on 
the part of the insured as to his suffering from an ailment of the kidneys, as the 
company had the right to defend on the ground of misrepresentation as to 
consumption or tuberculosis. If the plaintiff, or some one else, had informed 
Crawford that the cause of death was a kidney disease—but there was no such 
testimony—and if Crawford had desired to put the plaintiff in a position ot 
disadvantage, it would have been just as easy for him to insert in the claimant's 
statement the cause of death as a kidney trouble. If the true cavse of death had 
been inserted, as the plaintiff testified what it was, the result to him would have 
been the same, if the company insisted upon its legal rights. That result would 
have been a declination to pay the policy. 

[4] The company is charged with wrongdoing only through the acts of 
Crawford. When there is no evidence of a fraudulent act on the agent’s part, 
it is clear that the company cannot be held liable for fraud. 


[5] On the information submitted to it in the proofs of death, that coming 
from the statement of the physician more than from the information contained 
in the claimant’s statement, the insurance company could have properly reached 
the conclusion that there had been a violation of the terms and conditions upon 
which the policy had been issued on the part of the insured. Whether or not 
there had been a violation of those terms and conditions, the company, under the 
law, could decline payment of the policy without subjecting itself to punitive 
damages, unless the company, through some one of its agents, was guilty ot 
fraudulent conduct in connection with the breach of its contract. The legat 
principles applicable to that proposition, and to the other propositions involved in 
this case, seem to be agreed upon by the counsel for both parties. Those prin- 
ciples, in brief, are as follows: : 

[6] Punitive damages are not recoverable for a mere breach of contract. Lo 
recover damages of that character, the plaintiff must show that the breach was 
accomplished with a fraudulent intention, and was ccompanied by a fraudulent att. 
Welborn v. Dixon, 70 S. C. 108, 49 S. E. 232, 3 Ann. Cas. 407; Holland y. 
Spartanburg-Herald-Journal Co., 166 S. C. 454, 165 S. E. 203, 84 A. L. R. 1330; 
Derrick v: Insurance Co., 167 S. C. 434, 166 S. E. 502; and many other cases 
too numerous to be cited. 

[7] Acts of willfulness, accompanying the breach of a contract, unless there 
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is fraud also, will not support a claim for punitive damages. Holland Case, supra. 

[8] The mere violation of a contract is not sufficient to support an allegation 
of fraud. Holland Case, supra; Caldwell v. Duncan, 87 S. C. 331, 69 S. E. 660; 
Coleman v. Stevens, 124 S. C. 8, 117 S. E. 305. 

(9] A study of the whole case convinces us that there was evidence to sustain 
plaintiff's recovery of his actual damages, the amount due on the policy, and the 
interest thereon, for there was some evidence that the defendant breached the 
contract of insurance. Even if the insured was not in good health at the time 
of the issuance of the policy, there was some evidence to show a waiver on the 
part of the company, through Crawford, the agent, as to the condition of his 
health. There was no evidence, however, of a breach, accompanied by fraud, 
and, under the authorities mentioned, the plaintiff was not entitled to punitive 
damages. 

The judgment of this court is that the judgment as to actual damages be, 
and the same is hereby, affirmed; that the judgment as to punitive damages be, 
aud the same is hereby, set aside, with directions that a verdict in favor of the 
defendant be entered up as to that issue. 


Stabler, Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


SUGGS v. NEW YORK LIFE INS. CO. No. 13920. 
Supreme Court of South Carolina. Oct. 9, 1934. 
176 Southeastern Reporter 457. 

INSURANCE. 

Beneficiary /teld entitled to recover on life policy as against contention that 
insured had given false answers in application with intent to deceive insurer, 
and that verdict should have been directed for defendant. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Bonham, J., and W. C. Cothran, A. A. J., dissenting. 
ae from Sixth Judicial Circuit Court of York County; W. H. Townsend, 
Judge 

Action by Olive J. Suggs against the New York Life Insurance Company. 
From an adverse judgment, defendant appeals. 

Affirmed. 

Thomas, Lumpkin & Cain, of Columbia, and McDow & Hildebrand, of York, 
for appellant. 

Hart & Moss, of York, for respondent. 

STABLER, Justice 

The facts out of which this action arose, as well as the questions involved 
in the appeal, are fully set out in the opinion of Mr. Justice Bonham, and will 
not be restated here. 


_ 1 think that Judge Townsend properly submitted the case to the jury. As 
indicated by him, in refusing defendant’s motion for a directed verdict, it was for 
that body to say, under the evidence, whether the answers of Suggs to the 
questions asked in the application for insurance were made by him with intent 
to deceive and defraud the company. 


In Johnson v. New York Life Insurance Company, 165 S. C. 494, 164 S. E. 


173, 177, the court said: “Finally, the intent with which representations or 


misstatements of facts are made is a thing that is locked up in the heart and 
consciousness of the applicant. It may be shown by his express words, or it 
may be deduced from his acts and the facts and circumstances surrounding the 
making of the mispresentations, though on this question the mere signing of the 
application containing the answers alleged to be false is not conclusive. Huestess 
v. Insurance Co., 88 S. C. 31, 70 S. E. 403.’ (Italics added.) 


In that case, Johnson stated in his application that he did not drink spirits 
or other intoxicants in any quantity at all, and that he had taken only an 
occasional drink in the past. The undisputed testimony, as stated in the opinion, 
disclosed that, during the five years immediately preceding the signing of the 
application, the insured had been treated by his physician for alcoholism on ten 
ifterent occasions, on one of which he was confined to a hospital; that some 
ot such periods of illness would last from one to four weeks; and that he was 
advised by one of the attending physicians to discontinue the use of alcohol, as 
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the doctor thought it would ruin his health. The court held: “Under the cir- 
cumstances of this case, we do not see how any reasonable inference as to the 
applicant’s intent in making his answer to the questions under consideration 
could be drawn from the undisputed facts other than that he del: iberately 
intended to deceive the comipany and thereby procure the insurance.’ 


I do not think it can be said, from an analysis of the testimony in the 
case at bar, that no inference can be drawn from the evidence other than that 
Suggs “deliberately intended to deceive the company and thereby procure the 
insurance.” 

Dr. Neil, a witness for the defendant, testified that he had examined Mr. 
Suggs as far back as 1928 and found that he had an enlarged thyroid gland, and 
that there were present the attendant symptoms of that trouble, such as too 
rapid action of the heart and high blood pressure; that he told him he should 
have the gland removed, as its condition might affect his health; that in 1930 
he attended Mr. Suggs for acute bronchitis, but did not then notice any of the 
conditions which were present in 1928; that after the insured was operated on 
by Dr. Benizer in 1932, the witness called at his home frequently and found that 
his heart action was normal and his blood pressure practically so; that he stated 
in the proofs of death that the insured had died from angina pectoris, but that 
he desired to change that to thrombosis of the coronary artery, which disease is 
slightly different from that of angina. He further testified that Mr. Suggs 
recovered entirely from his attack of bronchitis, and that the witness would 
have recommended him for insurance after the removal of the goiter, upon “a 
reasonable observation”; and he did not think that “the goiter trouble” caused 
the death of the insured. 

Dr. McGill stated that he made an examination of Mr. Suggs on June 21 and 
22, 1931, about three weeks before the application for insurance “was finished 
up,” the patient being under the impression that he had indigestion; that from 
his diagnosis the witness concluded that the trouble was hyperthyroidism, “a 
condition of the result of the disease of the thyroid gland”; that he had rapid 
heart action and high blood pressure, both of which were symptoms of the 
trouble; and that he told the patient about his heart action but did not recall 
that he said anything to him concerning his thyroid condition. 

Dr. Benizer, witness for the plaintiff, testified that he specialized in goiter 
work; that Mr. Suggs came to him on April 3, 1932—which was about eight 
months after the policy of insurance was issued—and that he found his trouble 
to be hyperthyroidism, with the attendant symptoms of fast and irregular heart, 
high blood pressure, loss of weight, etc.; that he removed the goiter, after which 
there was a rapid improvement, the vz arious symptoms mentioned disappearing, 
his blood pressure going down to 140 and his pulse down to 80; that he was 4 
missed from the hospital in five days after the operation, but returned three 
weeks later to be looked over; that it was found that he had made a rapid 
recovery, his condition being excellent, and witness had every reason to believe 
that he would soon be well. The doctor further testified that later, about May 
16, a little over a month after the operation, he was called to Mr. Suggs and 
found that “his left lung was filled; he had a temperature about 102. A large 
part of his left lung, certainly the lower left, was solid. He was having a good 
deal of trouble with his breathing. And at that time, this was a terminal pneu- 
monia.” He also stated that Suggs got that way very suddenly, and that the 
witness saw no signs or symptoms of such condition when the insured returned 
to the hospital after the operation. 

The plaintiff, wife of the insured, stated that no doctor had been called to 
her husband from 1928 to 1931, except one time when he had indigestion and 
another when he had an attack of bronchitis. Also, during the period named, 
he appeared to be in good health, made no complaint about his physical con- 
dition, and attended strictly to his business. 

Mr. Patterson, Presbyterian minister, in whose church Suggs was an elder, 
testified that the insured’s reputation for truth, fair dealing, and honesty was 
good. Two other witnesses testified to the same effect. ‘Also, the agent of 
the company who took the application for the insurance stated that he had 
known Mr. Suggs for about five years; that he was president of the Bank of 
Clover, and apparently attended regularly to his business; that he “looked 
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healthy enough”; that his reputation for truth and honesty in the community 
was good; and that the witness, so far as he knew, had no reason to change 
his opinion. Testimony as to the reputation of the deceased for truth and 
honesty, while objected to, was properly allowed by the court to go to the jury 
for their consideration in determining the question of whether the insured by 
his answers intended to practice fraud upon the company in securing the insur- 
ance. Wingo v. Life Insurance Company, 155 S. C. 206, 101 S. E. 653; Rogers 
y. Insurance Company, 135 S. C. 89, 133 S. E. 215, 45 A. L. R. 1172. 

In the Johnson Case, supra, the following observation is found: “We recog- 
nize that, ordinarily, the question of fraud in a case of this kind is for the jury, 
but we feel that this is one of those rare cases in which the undisputed facts can 
reasonably give rise to only one inference, namely, that the policy was procured 
by fraud.” 

As stated by the ccurt, there are some “rare cases,” such as the Johnson Case, 
where the only reasonable inference to be drawn from the evidence is that the 
policy was obtained by deceit, but, as also pointed out, the issve of fraud in a 
case of this kind is usually for the jury, and the mere signing of the application 
is not conclusive of the question. 

Applymg these principles to the facts of the case at bar, I see no error 
in the refusal of Judge Townsend to direct a verdict for the defendant. The 
evidence does not show that the applicant knew or believed that he was seriously 
ill, and his reputation for honesty and fair dealing, if the witnesses were to e 
helieved, was never questioned. Undoubtedly, in the light of these facts and 
circumstances, it was for the jury and not for the court to determine the issue 
made. 

The judgment below is affirmed. 

Blease, C. J., concurs. 

Carter, J., concurs in result. 

Bonham, J., and W. C. Cothran, A. A. J., dissent. 


AMERICAN NAT. INS. CO. v. SMITH. 
Court of Appeals of Tennessee, Eastern Section. March 24, 1934. 
Certiorari Denied by Supreme Court Oct. 13, 1934. 


74 Southwestern Reporter (2d) 1078. 
1. INSURANCE. 

Provision in industrial life policy that insurer assumes no obligation thereunder 
unless insured is in sound health at date of policy, is binding on insured. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. INSURANCE. 

Provision in industrial life policy conditioning liability on insured’s “sound 
health” at time of issuance means that insured must not then have any serious 
disease, or one directly tending to shorten life, as distinguished from temporary 
ailment or indisposition. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. 

Requirement in industrial life policy that insured be in “sound health” at time 
of issuance held not satisfied by appearance of good health, or reasonable belief 
that insured was in good health, but good health in fact was required. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4. INSURANCE. 

_ Where industrial life policy required that insured be in “sound health” at time 
ol issuance and undisputed proof showed that he then had gastric ulcer and that 
he died seven days later of peritonitis caused by it and physicians testified that gas- 
tric ulcers were always serious and that insured was not then in sound health, 
submission of soundness of insured’s health to jury held error, though laywitnesses 
testified that insured had then appeared to be in good health. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal in Error from Circuit Court, Knox County; L. H. Carlock, Judge. 


Action by Annie B. Smith against the American National Insurance Company. 
Judgment for plaintiff, and defendant appeals in error. 
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Judgment reversed, verdict set aside. and suit dismissed. 

Cates, Smith & Long and Wilbur W. Piper, all of Knoxville, for plaintiff in 
error, 

Johnson, Cox & Johnson and Cecil Meek, all of Knoxville, for defendant in 
error. 

Dr Wirt, Judge. 

This is an action brought in the circuit court of Knox county on a policy of 
life insurance by Annie B. Smith, widow of Lawrence M. Smith, the insured, as 
beneficiary named in the policy—resulting in a verdict and judgment in her favor 
in the sum of $544.17, of which $500 is the amount named in the face of the policy, 
and the balance is interest thereon. The question presented upon this appeal in 
error is whether or not the trial judge should have sustained the motion of defend- 
ant, made at the close of all the evidence, for peremptory instructions in favor of 
the insurance company, upon the ground that there was no evidence upon which a 
verdict of the jury for the plaintiff could be predicated. It is insisted that there 
was no evidence to support the verdict of the jury. The policy contained a pro- 
vision that no obligation was assumed by the company unless on the date thereof, 
September 7, 1931, the insured was alive and in sound health. The defense made 
was that the insured was not in sound health on said date. The insured died on 
September 14, 1931, of peritonitis resulting from a gastric ulcer. It is insisted that 
the undisputed, material, determinative evidence compels the sole conclusion that 
the insured was seriously afflicted with the ulcer on September 7, 1931, and was 
therefore not in sound health, and had been so afflicted for a considerable time 
prior to said date. 

The policy is one of industrial insurance at a weekly premium of 41 cents. 
Premiums thereon for the first two weeks were paid and return of these premiums 
was tendered by the company but refused. Under this policy no physical exam- 
ination was required or made. 

[1, 2] A provision in a policy of life insurance that the insurer assumes no 
obligation thereunder unless the insured is in sound health at the date of the policy 
is valid and binding on the insured. Metropolitan Life Insurance Company v. 
Chappell, 151 Tenn. 299, 269 S. W. 21, 40 A. L. R. 662; Life & Casualty Insurance 
Company v. King, 137 Tenn. 685, 195 S. W. 585. In these and other Tennessee 
decisions the phrase “sound health,” when used in the sense used in such a policy, 
does not mean perfect health or imply absolute freedom from bodily infirmity or 
tendency to disease, but means generally the absence of any vice or disease in the 
constitution of a serious nature, or that has direct tendency to shorten life, as 
contradistinguished from a temporary ailment or indisposition. In Metropolitan 
Life Insurance Company v. Chappell, supra, it is declared that it is clear from the 
language of the policy that the insurer’s promise of insurance is not absolute but 
conditional, and that the existence of life and sound health in the insured on the 
date of the policy is the condition on which the promise is made; that it is the 
fact of sound health of the insured which determines the liability of the insurer in 
this character of policies, not apparent health, or his or any one’s opinion or belief 
that he was in sound health. This rule was also applied in Metropolitan Life Insur- 
ance Company v. McGowan, 2 Tenn. App. 341, and American National Insurance 
Company v. Taylor, 13 Tenn. App. 134. 

If, therefore, the undisputed, material, determinative evidence warrants only 
the conclusion that Lawrence M. Smith at the date of the policy was afflicted with 
a disease or vice in the constitution of a serious nature, or that had a direct tend- 
ency to shorten life, the motion for directed verdict should have been sustained and 
the suit dismissed. If, on the other hand, there is substantial evidence upon which 
the jury could base a conclusion that he had no grave, important, or serious disease 
on that date, and was free from any ailment that seriously affected the general 
soundness or healthfulness of his system, the motion for a directed verdict was 
properly overruled. 

The solution of this question depends upon the controlling or noncontrolling 
quality of the testimony given in this cause by medical experts. There was a sharp 
conflict in the testimony of lay witnesses as to the appearance and health of the 
insured for many months prior to the date of the policy. The plaintiff, his widow, 
testified that he was in good health prior to his becoming sick two or three days 
before he died: that during the four years of their married life he had not called 
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the physician; that he was a large man of ruddy complexion, a hearty eater; and 
that she did not think that she had seen him cough and vomit any during the year 
preceding his entrance to the hospital. She had not lived with him, but had 
seen him once or twice a week for two months prior to his last illness as he had 
jost his employment in April, 1931, and he had gone to live with his mother and 
she had gone to live with her mother. She admitted on cross-examination that at 
various times when he would get to coughing he would vomit after meals. 

John Phillips, a grocer near to the home of the insured, testified that he had 
known him for twenty years; that he saw him at his store the day before he went 
to the hospital and some one mentioned that he was “pretty sick”; that in the vears 
before that time he looked as healthy as any man he knew; that he had not known 
him to be sick before; and that somebody told him that he had been out in the 
country the day before gathering pears and had eaten too many pears and had the 
colic or some other trouble. He said that Smith was in his store on the day after 
the policy was issued and appeared to be in good health. 

M. P. Hill who had worked with Smith for a furniture company prior to 
April, 1931, testified that during that time he did not have any stomach trouble so 
far as the witness knew; that he had a good color; that he had seen him lift furni- 
ture, stoves, etc., was stout about such things; and that he never knew him to be 
sick. 

Mrs. Johnson, the plaintiff’s sister, and her husband testified that about two 
months before Smith died he ate a meal with them and they did not notice any 
ill effects from it. 

Mrs. Thacker testified that Smith dined with her and her husband on July 
27, 1931; that he ate heartily and remarked that he was feeling well, and was in 
good spirits; and that, they observed no ill effects. 

On the other hand, many witnesses testified that Smith had frequently told 
them that he was a sick man; that he was not able to work for six or eight months 
before he died; that he said that something was wrong with his stomach; that he 
frequently after meals suffered nausea, vomiting blood at times; that he lost 
much flesh and had to have his clothes reduced in size; that he lost twenty-five 
pounds in the month preceding his death; that for two months before his death 
he had a “deathly color,” and was feeble. 

(3, 4] The requirement of good health under the contract sued on was not 
satisfied by appearance of good health, or reasonable belief that the insured was 
in good health: but good health in fact was required. The argument that the per- 
foration of the stomach causing peritonitis could be inferred to have resulted 
from climbing the tree to gather pears or from eating pears or from operating a 
lawn mower (there being evidence that the insured did sometimes operate a lawn 
mower), and that this affords a basis for the verdict, is insufficient; so is the fact 
undisputably shown that a person might have a gastric ulcer and by proper diet 
and treatment live with it for a long time. All the evidence shows without dispute 
that it is a serious disease, and the only reasonable inference is that it is a con- 
stant menace to health and even to life. The undisputed evidence shows conclus- 
ively that the insured had a gastric ulcer at the date of the policy. 

Of course, this internal affliction of the insured was not itself visible, but it 
was revealed certainly and indisputably when he was operated upon on the evening 
of September 11, 1931, at the Knoxville General Hospital. The physicians who 
examined him, one of them being also the operator, testified that he had been in 
unsound health for from twelve to eighteen months. Dr. Pappas, who operated 
upon him, testified that the rupture of the ulcer had occurred about twenty-four 
hours prior to his admission to the hospital; that the insured had had symptoms 
referable to an ulcer of the stomach for one year. He and Drs. Harrison and 
Vernon I. Smith testified that such a condition was always serious. All of these 
Physicians saw the insured. Dr. Harrison was asked and answered as follows: 

“Q. Is or not the presence of stomach ulcers in a person of a serious nature, 
so far as his health is concerned? 

“A. Always serious. 

“Q. Doctor, taking Lawrence Smith, as you saw him, without any history of 
Vomiting, or passage of blood in the stools, just taking his condition as you saw 
there, with the operation that became necessary, would you or not say that—say 
hve days hefore that, he was or was not in sound condition of health? 
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“A. He wasn’t in sound condition of health. 

“Q. That is you mean, or do you mean by that, say five days before the 11th 
of September, that is what I am asking about? 

“A. Five days previous to admission to the hospital, he couldn’t have been in 
sound health. 

“Q. In other words, just taking that man as you saw him there, and as you 
found him there, and as things developed, how long do you say that unsoundness 
of health had existed prior to his admission? 

“A. That would be hard to estimate, it would be for weeks or months, instead 
of days.” 

There is no conflict among the expert witnesses as to this fact of unsound 
health at the date of the policy. Dr. Rule, an expert introduced by the plaintiff, 
testified on cross-examination that the pathological condition—the ulcer—must have 
existed before the rupture, or puncture, although the patient did not know of it; 
and that one in the condition of the insured at the time of the operation must have 
had an unsound condition in his stomach for a considerable time theretofore. He 
testified that such rupture might result from any violent exercise, such as pushing a 
lawn mower, and that eating rough food, like a green pear, would have a tendency 
to cause an aggravation of the trouble, might be a causative factor. But the ques- 
tion does not depend upon the time or immediate cause of the rupture but upon 
the existence, at the date of the policy, of the ulcerated condition as constituting 
an unsound condition of health. This question did not lie within the common 
observation and experience of laymen. Looking alone to the lay testimony relied 
upon to support the verdict, and disregarding all to the contrary—positive lay testi- 
mony as to the insured’s ill health for many antecedent months—we are yet unable 
to treat it as evidence. It is almost wholly negative in character. It is not based 
upon any result of medical examination or opinion. It rises no higher than mere 
evidence of appearance of good health, some physical exertions, failure to complain 
of illness. It does not conflict with a fact of the existence of a dangerous ulcer 
on September 7, 1931. It is but the facts which a lay witness details as to such 
matters, the appearance and conduct which he describes, which chiefly and primarily 
constitute his testimony as evidence of any substantial value. Fitch v. Trust Co., 4 
Tenn. App. 87. 

This case is different from Sovereign Camp of Woodmen of World v. Mankin, 
5 Tenn. App. 188, where at the date of a reinstatement of the insured he had a 
small, incipient carbuncle which, seven days later, caused blood poison. His physi- 
cian did not regard him as a sick man until the blood poison developed. Another 
physician testified hypothetically that in his opinion the insured was gravely ill 
from the beginning. Thus there was a conflict between experts. This and the 
testimony of lay witnesses required that the issue of sound health be submitted to 
the jury. : 

The undisputed, material, determinative evidence warrants only the conclusion 
that Lawrence M. Smith was not in sound health at the date of the policy, and 
therefore there can be no recovery upon the policy. 

The judgment is reversed, the verdict set aside, and the suit dismissed at the 
cost of the defendant in error. 

Faw, P. J., and Crownover, Jr., concur. 


MISSOURI STATE LIFE INS. CO. v. HINKLE. 
Court of Appeals of Tennessee, Eastern Section. April 28, 1934. 
Certiorari Denied by Supreme Court Oct. 13, 1934. 


74 Southwestern Reporter (2d) 1082. 

1. INSURANCE. _ ’ 

Cancellation of group policy by employer terminated insurance as of date 0! 
cancellation. 

(For other cases, see Insurance, Dec. Dig. § 243.) 
2. INSURANCE. — : 

Privilege of conversion within thirty-one days after termination of ~— 
policy did not operate to keep insurance in force because such privilege was ae 
an option extended for thirty-one days for another policy (Shannon's Code, § 
3348a8, subd. 2). 


(For other cases, see Insurance, Dec. Dig. § 243.) 
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3. INSURANCE. 

Under group policy containing conversion privilege within thirty-one days after 
tremination of insurance, beneficiary could not recover where insured died within 
thirty-one days after employer canceled policy, and insured had not exercised right 
of conversion, Shannon’s Code, § 3348a8 subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 243.) 

Appeal in Error from Circuit Court, Carter County; D. A. Vines, Judge. 

Action by Eureka Hinkle against the Missouri State Life Insurance Company. 
Judgment for the plaintiff, and the defendant appeals in error. 

Reversed and dismissed. 

Cox, Taylor & Epps, of Johnson City, and Harold D. Knight, of St. Louis, Mo., 
for Missouri State Life Ins. Co. 

Divine, Guinn & Mitchell, of Johnson City, for Eureka Hinkle. 

De Wirt, Judge. 

This action was brought by Eureka Hinkle, widow of Earl Hinkle, as benefic- 
iary, upon a certificate issued to him while he was an employee of the American 
Glanzstoff Corporation, by the Missouri State Life Insurance Company, under a 
policy of group insurance which it had issued upon the employees of said corpora- 
tion. ‘Earl Hinkle died on January 7, 1931. His certificate was dated December 10, 
1920. It provided that under and subject to the terms and conditions of a group 
policy of insurance No. G—2592, issued and delivered to the American Glanzstoff 
Corporation, the employer, the Missouri State Life Insurance Company insured 
the life of Earl Hinkle for the sum of $1,100 payable to his wife, Eureka Hinkle, 
as beneficiary, “if death shall occur while an employee of the employer during the 
continuance of the insurance under this certificate.” It further provided: ‘ 

“The insurance provided by the said policy for the employee shall terminate at 
the expiration of the period for which premiums are last deducted by the employer 
from the pay of the employee, or remitted by the employee to the employer, unless 
the employee shall elect to continue the insurance in accordance with the conversion 
privilege given on the second page of this certificate.” 


The employment of Earl Hinkle was terminated on December 4, 1930, by 
discharge by the corporation. 3 

On November 10, 1930, the sum of 60 cents was deducted from his wages and 
used to pay the premium on this insurance until December 10, 1930. No further 
payment of premiums was made. 


The group or master policy also contained the provision that the insurance 
on any employee should cease at the expiration of the policy month for which 
premitims were last received by the company for such employee, except that if 
an employee were disabled, given leave of absence, or temporarily laid off, the 
employment need not be considered terminated unless the employer should so elect. 
This group policy also provided as follows: 

“Individual Certificate of Insurance and Conversion Privilege—The Company 
will issue to the Employer for delivery to each Employee whose life is insured 
under this policy, an individual certificate setting forth a statement as to the insur- 
ance protection to which he is entitled and to whom payable. Any Employee of 
the Employer covered under this group policy shall, in case of the termination of 
insurance for any reason whatsoever, be entitled to have issued to him by the Com- 
pany without evidence of insurability upon application to the Company made within 
thirty-one days after such termination and upon the payment of the premium 
applicable to the class of risks to which, he belongs and to the form and amount 
of the policy at his then attained age, a policy of life insurance in any one of the 
forms customarily issued by the Company, except term insurance, in an amount 
equal to the amount of protection under such group insurance policy at the time of 
such termination.” 

“Grace Period—Thirty-one days of grace will be allowed for the payment of 
every premium after the first, during which period the policy remains in force.” 

This provision for days of grace is not expressly contained in the certificate. 

The certificate issued to Earl Hinkle under this policy contained the following: 

“Conversion Privilege. The employee shall, in case of the termination of this 
insurance for any reason whatsoever, be entitled to have issued to him by the Com- 
pany without evidence of insurability upon application to the Company made within 
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thirty-one days after such termination and upon the payment of the premium 
applicable to the class of risks to which he belongs and to the form and amount of 
the policy at his then attained age, a policy of life insurance in any one of the 
forms customarily issued ,by the Company, except term insurance, in an amount 
equal to the amount of his protection hereunder at the time of such termination.” 

On December 10, 1930, the group master policy was canceled by mutual agree- 
ment between the insurance company and the employer. 

__The insured did not undertake to obtain another policy, without furnishing 
evidence of insurability, but upon payment of premium, within thirty-one days after 
December 10, 1930. : : 

Out of these provisions and undisputed facts arose the issue whether or not 
the beneficiary is entitled to recover. The trial judge overruled a motion for the 
defendant and sustained a motion for the plaintiff, for peremptory instructions; and 
a judgment was rendered against the insurance company for the amount of the 
insurance claimed, with interest. 

The assignments of error present at last the single proposition that there was 
no insurance in force upon the life of Earl Hinkle, under the policy and certificate, 
at the time of his death. It is contended in support of the judgment that under 
section 3348a8 of Shannon’s Code the insurance was in force on January 7, 193], 
which was less than one month after the date to which the premium had been paid. 
This section (chapter 457, Acts of 1907, § 1) is as follows: 

“No policy of life insurance shall be issued in this state or be issued by a life 
insurance company organized under the laws of this state unless the same shall 
contain the following provisions: * * * 

“2. A provision for a grace of one month for the payment of every premium 
after the first year, which may be subject to an interest charge, during which month 
the insurance shall continue in force, which provision may contain a stipulation that 
if the insured shall die during the month of grace, the overdue premium will be 
deducted in any settlement under the policy.” 

It is plain that the insurance terminated unless the provisions of the foregoing 
section are applicable. If it is applicable, it must be read into the contraci, 
although the contract provides that the insurance shall terminate at the expiration 
of the period for which premiums are last deducted by the employer from the pay 
of the employee, unless the employee shall elect to continue the insurance in 
accordance with the conversion privilege. 

[1] The cancellation of the group policy on December 10, 1930, terminated the 
insurance as of that date. This is clearly determined in the analogous case of Davis 
v. Metropolitan Insurance Company, 161 Tenn. 655, 32 S.W.(2d) 1034, 1035, which 
involved group insurance under a policy expressly providing: “A grace of thirty- 
one days without interest charge, will be granted to the employer for the payment 
of every premium after the first, during which period the insurance shall continue 
in force.” It was held that the contracting parties in a group policy were primarily 
the employer and the insurance company; and that therefore the employer has the 
power to cancel a policy of group insurance and such action by it is binding upon 
the individual employees holding certificates issued thereunder. It was further 
held that the clause in a group insurance policy providing that a grace of thirty-one 
days will be granted to the employer for the payment of every premium after the 
first does not operate to continue a group policy in force after the date of its can- 
cellation hy mutual consent of the employer and the insurance company; and that 
the cancellation or rescission by mutual consent of a life policy prior to the death 
of the insured completely terminates the rights of the beneficiary thereunder. 


[2, 3] These rules are controlling upon the case before us, so that the insur- 
ance was not in force at the date of the death of Earl Hinkle. The privilege of 
conversion within thirty-one days after termination of the insurance did not of 
itself operate to keep the insurance in force. Upon such termination, something 
else had to be done which was not done. Application had to be made to the com- 
pany for another policy and premium thereon had to be paid applicable to the class 
of risks to which he belonged and to the form and amount of the policy at his 
then attained age, although it could be done without evidence of insurability. [It was 
a mere option extended for thirty-one days and not a contract to continue the 
former insurance. Hinkle had thirty-one days in which to exercise the right of 
conversion, but as he failed to do so he was not insured, and, as he died without 
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exercising the option, his beneficiary cannot recover. A®tna Life Insurance Com- 
pany v. Carroll (Ark.) 65 S.W, (2d) 25; Fearon v. Metropolitan Life Insurance 
Co., 138 Mise. 710, 246 N. Y. S. 701; Duval v. Metropolitan Life Insurance Co., 82 
N. * 543, 136 A. 400, 50 A. L. R. 1276; Beecey v. Travelers’ Insurance Co., 267 
Mass. 135, 166 N. E. 571. 

It was therefore error to refuse to direct a verdict in favor of the insurance 
company, and consequently to refuse to direct a verdict for the plaintiff. The 


judgment is reversed, the verdict set aside, and the suit dismissed at the cost of 
the . ~_— in error. 


‘aw, P. J., and Crownover, J., concur. 


TEXAS LIFE INS. CO. v. PLUNKETT. No. 1293. 
Court of Civil Appeals of Texas. Eastland. Sept. 14, 1934. 
Rehearing Denied Oct. 19, 1934. 
75 Southwestern Reporter (2d) 313. 
1. INSURANCE. 

Word “homicide,” even where preceded by word ‘ ‘murder,” in provision of 
life policy making double indemnity clause inapplicable in case of death from 
such causes, meats intentional homicide and excludes homicide committed by an 
insane person, especially in view of provision, which followed mention of murder 
and homicide, excluding death which might be voluntarily or intentionally caused 
by any person in any way. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from District Court, Baylor County; Isaac O. Newton, Judge. 

Action by Mrs. Verna Plunkett against the Texas Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

McClellan, Lincoln & Williams, of Waco, and Wheat & Wheat, of Seymour, 
for appellant. 

B. Y. Cummings, of Fort Worth, for appellee. 

FUNDERBURK, Justice. 

Aiter proof of loss and without contest, $5,000 was paid by Texas Life Insur- 
ance Company to Mrs. Verna Plunkett on a life insurance policy because of 
the death of C. S. Plunkett, her husband, caused by a pistol shot by Temple 
Dickson. The policy contained a double indemnity provision for the payment 
of $10,000 if the death of the insured should result from the effects of any injury 
through external, violent, accidental cause within a stated time, but provided 
that within the meaning of external, violent, accidental cause there should not 
be included “death caused by, or resulting from murder, homicide * * * or death 
which may be voluntarily or intentionally caused by any person in any way. 


This suit was brought to enforce collection of $5,000 under the double 
indemnity provision, same being the amount remaining aiter crediting the total 
amount with the $5,000 previously paid. It was the contention of the plaintiff 
that Temple Dickson, by whose hand the killing of insured resulted, was at the 
time insane and that his insanity, while temporary, was not produced by the 
voluntary recent use of ardent spirits. In defense the defendant contended that 
Dickson was sane; that the exception applied even if he was insane; that his 
insanity, if any, resulted from the recent use of intoxicating liquors; that in any 
event Jack Norwood was a principal in the transaction and, therefore, the insured’s 
death resulted from a cause within the exceptions to the double indemnity pro- 
vision. Upon a trial by jury and a verdict for the plaintiff, judgment 
rendered accordingly, from which the Insurance Company has appealed. 

Under twenty-four assignments of error. appellant makes ten distinct indepen- 
dent contentions (designated as “points”) that the judgment of the court below, 
for reasons set forth, should be reversed. We have given due consideration to 
each point, and have concluded that all but two of them should be overruled. 
Those overruled may be disposed of with but little discussion. 

[1] There was no error, we think, in the action of the court in overrulinz 
the general demurrer to plaintiff's petition. This conclusion results from a con- 
sideration of the provisions of the policy. Appellant, conceding that ordinarily 
while “‘homicide, as used in the double indemnity provision, means intentional 


was 
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homicide, and excludes homicide committed by an insane person,” under the 
authority of cases cited (Great So. Life Ins. Co. v. Campbell, 148 Miss. 173, 114 
So. 262, 56 A. L. R. 681: Day v. Interstate Life & Accident Co., 163 Tenn. 190), 
42 S.W.(2d) 208; Jefferson Standard Life Ins. Co. v. Myers (Tex. Com. \pp } 
284 S. W. 216), contends that the word “homicide” being preceded in the 
provision in question by the word “murder” requires a different construction, viz., 
that it is used in a generic sense to include a killing by an insane person. We 
cannot adopt this view. Such a construction would render wholly useless that 
part of the provision following the mention of “murder” and “homicide,” and 
reading as follows: “Or, death which may be voluntarily or intentionally caused 
by any person in any way.” Effect, if possible, should be given to every word 
in a provision, and this can be done here only by construing the word “homicide” 
to mean what appellant concedes it ordinarily means in such a cennection, viz. an 
intertional killing. 

It cannot be said, we think, as a matter of law that plaintiff did not discharge 
the burden of showing by the preponderance of the evidence that Temple Dickson 
was insane when he killed the insured. It will serve no useful purpose to set out 
the testimony. Suffice it to say that in our opinion the question of sanity or insanity 
of Dickson was a matter of inference from all the testimony, and not being con- 
clusive either way was properly submitted to the jury. 

We are likewise of the opinion that the question of whether Jack Norwood 
was a principal to the killing was an issue for the jury. The evidence supporting a 
finding that he was not, was not so against the overwhelming weight and prepon- 
derance of the evidence as to be manifestly wrong. 

[4] Points 8 and 10 we have concluded do present matters which call for a 
reversal of the judgment. They both involve the argument of plaintiff's counsel. 
Assignment of error No. 21 quotes certain parts of the argument. Bills of excep- 
tion show that these several parts of the argument were objected to, among other 
reasons, because same informed the jury of the result of the trials of Dickson and 
Norwood, the one at Wichita Falls, and the other at Paducah, for the killing of 
Plunkett. We do not believe that the argument is subject to the objection made 
with reference to the trial of Norwood. There was a basis in the testimony for 
the fact that there had been trials at the two places named, and that Dickson was 
at the time of the instant trial at Sweetwater, and the whereabouts of Norwood 
were unknown. It may be regarded, we think, as a very proper, if not necessary, 
inference from the testimony that both parties were acquitted; but there was no 
evidence that any defense of the insanity of Dickson was set up in either of the 
trails, or that the acquittal of either or both defendants was based upon that 
defense. This information was very adroitly conveyed to the jury by counsel’s 
argument. There was no evidence that the plaintiff Mrs. Verna Plunkett ever con- 
tended that Temple Dickson was not insane. There was, therefore, no reason why 
her counsel should, in argument to the jury, endeavor to excuse her for any change 
in her attitude. Yet, counsel in his argument to the jury said: “We cannot blame 
that woman for exhausting all the efforts she could to prove that this boy was not 
insane, but now with the record as it is and with knowledge of the fact that he 
was insane at the time that he killed this man, are we going to let the only bene- 
ficiary in this transaction be the insurance company? Down at Waco they received 
Sam Plunkett’s hard earned money for this insurance policy.” In view of the testi- 
mony which had been admitted, this, in our opinion, informed the jury that Temple 
Dickson was acquitted on the ground of insanity, and was an insistence that because 
thereof, the plaintiff now had the right to recover under the double indemnity pro- 
vision. The same information was reinforced by that part of his argument as fol- 
lows: “I have walked with this woman for a year in this transaction, and I want 
to know what the court will sometime finally say whether this man is insane or not. 
I want to know if he can be insane for one purpose and sane for the benefit of the 
insurance company.” It was the right of the defendant in this case to have the 
sanity or insanity of Dickson established wholly without reference to the result 
of his trial at Wichita Falls. The argument in question invaded this right. We 
cannot say that it did not influence the verdict of the jury, and the presumption 1s 
that it did. 

[5] By point 10, argument of counsel is complained of from which we quote 
the following as being material: “If you find that this man was insane, he could 
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not form an intention under the laws of this country, and if he could not have an 
intention, how could Norwood know of an intention that did not exist * * * I be- 
jieve from the testimony that you will go out and say you find from a preponder- 
ance of the evidence that this young man was insane, that Norwood did not have 
knowledge of any unlawful intention on the part of Dickson because there was 
no reason or motive for it, and because nobody has testified to any such thing, and 
another reason is because he could not have have had any intention if he was 
insane.” (Italics ours.) Had counsel merely contended before the jury as a de- 
duction, or inference, of his own, that if Dickson was insane he could not have 
had any intention, and, therefore, Norwood could not know of such intention, a 
different question would be presented, and one we apprehend of no little difficulty. 
We think the effect of counsel’s argument was to tell the jury that such was the 
law. As a statement of law it was incorrect, or at least misleading. Pruitt v. 
State, 91 Tex. Cr. R. 189, 237 S. W. 572. The action of the court in refusing, upon 
request, to instruct the jury not to consider that argument indicated to the jury 
that such was the view of the trial judge. It was calculated to prejudicially influ- 
ence the verdict of the jury. 


For the reasons discussed, it is our opinion that the judgment of the court 
below must be reversed and the cause remanded. 


CONNECTICUT GENERAL LIFE INS. CO. v. MOORE. No. 2540. 
Court of Civil Appeals of Texas. Beaumont. Oct. 19, 1934. 
Rehearing Denied Oct. 31, 1934. 

75 Southwestern Reporter (2d) 329. 

1. INSURANCE. 

Certificate delivered in Texas by employer to employee was no part of group 
insurance contract and, where master policy was otherwise a Pennsylvania con- 
tract, insured held not entitled to damages and attorney’s fees as against insurer 
on recovering amount of policy, in accordance with laws of Pennsylvania. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 

Where, under master policy, employee was not insured until he had agreed 
to pay portion of premiums, at which time a certificate would be issued to him, 
contract, where such final act was performed in Texas, was governed by laws 
of Texas, and insurer was liable for reasonable attorney’s fees and 12 per cent. 
damages on successful suit by insured. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Action by Evandy Moore against the Connecticut General Life 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered in part and in part reversed and remanded. 

Barnes & Barnes, of Beaumont, for appellant. 


Howth, Adams & Hart, of Beaumont, for appellee. 
Wacker, Chief Justice. 


On November 12, 1918, appellant, Connecticut General Life Insurance Com- 
pany, executed and delivered to “Gulf Oil Corporation (name subsequently 
changed to Gulf Oil Corporation of Pennsylvania), or any of its subsidiary 
companies,” group policy No. 5039 by which all employees of the insured and its 
subsidiary companies were entitled to life insurance and permanent total disability 
insurance in the sum of $1,000, to be increased at the rate of $250 per year of 
continuous employment of the individual employee until the maximum benefits 
amounted to $2,500. By the terms of this policy the employee was not required 
to make any contribution whatever towards the payment of the premiums, all 
Premiums being paid by the insured. By the conditions of this policy each 
employee was to be issued a certificate advising him of the benefits to which 
he was entitled under the policy. But this certificate created no new liability 
against appellant in favor of the employee, nor added to nor changed in any way 
the conditions of the original policy. This policy covered the employees as of 
the date of its issuance and was also for the benefit of those to be employed in 
the future. In this connection it should be further said that every essential act 
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necessary to make this policy effective was performed in the city of Pittsburgh, 
Pa. Appellee, Evandy Moore, was employed by Gulf Refining Company, a 
subsidiary of Gulf Oil Company, on or about the 21st day of July, 1922, and 
on July 21, 1923, being entitled on that date to the benefits of the master policy 
described above, there was issued to him by appellant, delivered to him by Guli 
Refining Company, the following certificate: é 

“The Connecticut General Life Insurance Company of Hartford, Connecticut, 
certifies that it has insured the lives of certain employees of the Guli Oil 
Corporation of Pennsylvania and its subsidiary Companies by a policy of insurance 
issued and delivered to the said Company. 

“Under and subject to the terms and conditions of the above mentioned 
policy the life of Evandy Moore is insured for the intial sum of $1,000 pavable 
to the beneficiary entitled thereunder to receive the same, if death occur while 
the insured is an employee of the said Gult Oil Corporation of Pennsylvania or 
a subsidiary company during the continuance of said policy. 

“Connecticut General Life Insurance Company 

“W. I. King, Secretary 
“No. 25771 Date Effective July 21, 1923.” 

As we construe the statement of facts, the following notice was printed 
this certificate : 

“Gulf Oil Corporation of Pennsylvania, Pittsburgh, Pa. 

“In presenting you with this certificate of insurance we wish to quote from 
the Gulf Oil Corporation’s letter of November Ist, 1918; * * * the insurance is 
furnished without any expense to the employee directly or indirectly: covers 
death from any cause, anywhere, as long as he is an employee of the Corporation 
or any of its Subsidiaries and it is in addition to any benefits to which he might 
be entitled under a workmen’s Compensation Law.” 

The original master policy remained in effect continuously from the date of 
its issuance and was in effect on February 1, 1932, when appellee ceased to ist 
an employee of Gulf Refining Company. 

On April 1, 1925, appellant issued to “Gulf Oil Corporation of Pennsylvania 
and/or afhliated and/or subsidiary companies” a second group policy of insurance 
numbered G—5534 for the benefit of the employees of the insured. The benefits 
of this policy were determined by the amount of the employee’s monthly income. 
It differed from the policy described above in the following material respects: 
While Gulf Oil Corporation and its affiliated and subsidiary companies wert 
obligated to pay the full premium to appellant, yet it was contemplated, as 
shown by the language of the policy itself, that the employees of the insured 
were to pay a part of the premiums and the policy was not to be effective as to 
the individual employee until he had accepted this condition and had agreed to 
pay the portion of the premium properly chargeable against him, whereupon there 
was to be issued to him by appellant a certificate of insurance in the sum 0! 
$1,000 (or a greater sum according to the income of the employee) as an 
employee of the insured. As an employee of Gulf Refining Company, appellee 
accepted the conditions of this policy and there was issued to him by appellant, 
delivered to him by Gulf Refining Company, the following certificate of insurance: 

“The Connecticut General Life Insurance Company of Hartford, Connecticut, 
certifies that it has insured the lives of certain employees of the Gulf Oil Cor- 
poration of Pennsylvania and its Subsidiary Companies by a policy of insurance 
issued and delivered to the said Corporation. Under and subject to the terms 
and conditions of the above mentioned policy the life of Evandy Moore is insurcd 
under the terms of a policy dated April 1, 1925, in the sum of $1,000, payable 
in the event of death to the beneficiary named herein, or in the event of 
and permanent disability occurring before age sixty, to the insured himself. — 
policy expressly provides that this insurance shall cease whenever the above 
employee leaves, or cancels his payroll deduction order. 

“Connecticut General Life Insurance Company 
“W. I. King, Secretary. 
“No. 7383. Date Effective April 1, 1925. 
“Rules Governing Contributory Group Life Insurance. si 
“1, An employee of Gulf Oil Corporation of Pennsylvania, and/or affiliated 
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and/or subsidiary company, becomes eligible for contributory Group Life Insurance 
after he has been employed continuously for one year. 

The amount of insurance is based on average fixed pay received by em- 
ployee "during months of January and July, as follows: 

“3. * * * An employee must authorize The Gulf Companies to deduct the pre- 
mium for his insurance monthly in advance at the annual fixed rate. If employee 
through neglect, or otherwise, fails to pay his premium in advance, his insurance 
is automatically cancelled at the end of the period for which the premium is paid, 

f he remains in The Gulf Companies’ employ. If an employee’s insurance is can- 
pe other than by termination of employment, it can be reinstated thereafter 
only upon submission at the employee’s expense, of evidence of insurability satis- 
factory to the Insurance Company. * * * 

This certificate is issued to an employee in an amount based on his pay. 
Should he later be entitled to. more insurance, he should make application and the 
additional amount will be added to this certificate by endorsement. * * * 

“8 If a certificate is lost application should be made immediately for dupli- 
cate.” 

This suit was filed by appellee against appellant to recover the maximum cover- 
age under the two certificates of insurance with interest, damages, and attorney’s 
iees, on allegation of total, permanent incapacity. On the verdict of the jury ap- 
pellee was awarded $2,500 under the first certificate described above and $1,000 un- 
der the second certificate described above. He was further awarded the sum of 
$1,250 in a lump sum as attorney’s fees on both policies, with interest and 12 per 
cent. damages, making a total recovery of $5,170. From that judgment, appellant 
has regularly prosecuted its appeal to this court. 


Opinion. 
|1] We sustain appellant's contention that the trial court committed error 
in rendering judgment against it for damages and attorney’s fees on the claim 
jor $2,500, being the amount of the certificate issued under master policy No. G— 


5039. This master policy was a Pennsylvania contract. Under the laws of 


Pennsylvania appellant was not liable for attorney’s fees and damages on con- 


tracts of this characier. The certificate of insurance issued to appellee by 
appellant was nothing more than a letter of advice, notifying him of his rights 
under the master polcy. In Thull v. Equitable Life Assurance Society, 40 Ohio 
App. 486, 178 N. E. 850, 851, it was said: “The certificate delivered by the 

mployer to the employee is no part of the contract of insurance; but that the 
contract consists of the policy issued by the society to the employer and the 
application therefor. The employee's certificate is only a recitation of his right 
to protection under the terms of the contract, so long as the conditons of the 
policy are complied with.” 

The delivery of this certificate was not essential to vest appellee with the 
rights and privileges of the master policy; and by the policy he was not required 
to perform in Port Arthur, Tex., any act necessary to vest him with’ its benefits. 
The master policy, and not the certificate of insurance, insured appellee against 
total permanent disability. Hartford Accident & Indemnity Co. et al. v. Delta 
& Pine Land Co., 292 U. S. 143, 54 S. Ct. 634, 78 L. Ed. 1178, 92 A. L. R. 928, 
pinion by Mr. Justice Roberts, 1s directly in point on our construction that 
master policy No. G—5039 was a Pennsylvania contract, to be construed by the 
laws of Pennsylvania. No other authority is necessary to support this conclusion. 


2] Master policy No. G—5545 is subject to a different construction. The 
certificate of insurance issued to appellee under this master policy was part of 
te original contract. Appellee was not insured under this policy and certificate 

itil he agreed to its conditions. “The final act” necessary to make the policy 
effective was performed in the city of Port Arthur, Jefferson county, Tex. 
Therefore, the master policy, together with the certificate of insurance, must be 
construed as a Texas contract making appellee liable for reasonable attorney’s 
lees and 12 per cent. damages. 14 R. C. L. 892. Discussing the relation between 
such certificate and the master policy, in Carruth v. Atna Life Ins. Co., 157 
Ga. 608, 122 S. E. 226, 230, the Supreme Court of Georgia said: “The policy and 
the certificate are interlocked like the Siamese twins. Contemporaneous instru- 
ments, each affecting and controlling the same subject-matter, to wit, insurance 

1 the life of an employee of the Lanette Cotton Mills by the tna Life Insur- 
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ance Company, the two writings may be considered as essential, indivisible parts 
of one contract.” 

Metropolitan Life Ins. Co. vy. Worton (Tex. Civ. App.) 70 S.W.(2d) 216, is in 
point, construing master policy No. G—5545 as a Texas contract. 

[3] Appellant excepted to the refusal of the court to submit. the following is- 
sues: 

“Do you find from a preponderance of the evidence that the plaintiff could 
now pursue any kind of occupation for either wages or profit? 

“Answer ‘Yes’ or ‘No’, as you find the facts to be.” 

_“Do you find from a preponderance of the evidence that at some time during 
plaintiff’s future life he will be able to pursue some occupation which will be of 
profit to him? 

“Answer ‘Yes’ or ‘No’, as you find the facts to be.” 

These issues were raised by the pleadings and testimony of appellee, and the 
refusa] of the trial court to submit them constituted reversible error. It is no 
answer to that contention to say that the trial court submitted the following issues, 
answered by the jury in appellee’s favor: 

Special Issue No. 3 of the court’s charge was: “Do you find, from the pre- 
ponderance of the evidence, that at the date when Evandy Moore ceased to be an 
employee of the Gulf Refining Company he had sustained total disability within 
the meaning of the definition hereinbefore given you? Answer yes or no.” 

Special Issue No. 4 of the court’s charge was: “Do you find, from the pre- 
ponderance of the evidence that such ‘total disability’ (if you have so found) was 
and is permanent within the meaning of ‘permanent disability’ as above given you? 
Answer Yes or No.” 

An affirmative answer to appellant’s requested issues would have constituted 
a defense to this cause of action. It is no answer to appellant’s proposition to say 
that since the issues actually submitted were found in appellee’s favor, it must he 
presumed that the jury would have found against appellant on the requested is- 
sues. Had these issues been submitted, the jury might have answered them in 
appellant’s favor. Indemnity Ins. Co. of North America v. Boland (Tex. Civ. 
App.) 31 S.W.(2d) 518: Montrief & Montrief v. Bragg (Tex. Com. App.) 2 
S.W.(2d) 276. 

[4] The following statement, taken from appellant’s brief, reflects error: 

“Evandy Moore had just testified: 

“QO. Now, Evandy, you didn’t go to the first aid, I believe, at all, did you? 
A. Yes, sir. 

“‘O. In the statement that you made to Mr. Stamper and swore to before a 
notary public on November 16, you stated you didn’t go to the first aid at all that 


day, didn’t you? A. I didn’t make no statement before him. I don’t even know 
him.’ 


“At this juncture appellant offered in evidence an affidavit sworn to before a 
notary public hy Evandy Moore, which stated that he did not go to the first aid on 
the day he claims to have been hurt, stating that ‘sometime the following morning 
+ * *" he went to the first aid, which affidavit showed further that he had made a 
statement before Mr. Stamper, all of which suggestions and statements taken from 
that affidavit contradicted and impeached appellee’s own testimony. The testimony 
was offered ‘for the purpose of contradicting and impeaching the witness.’ The 
trial court then admitted said affidavit properly. 

“Yet, in spite of that fact, the Court made this comment on the weight of the 
evidence and this observation as to the possible effect thereof on the jury’s minds: 

“*The Court: It could have been sworn and subscribed to by anybody. Let 
it go in. The jury can pass on it.’” ’ 

The remark by the trial court was clearly a comment upon the weight of ap- 
pellee’s evidence in denying the execution of the proffered instrument. The state- 
ment made by appellant does not disclose that it excepted to the court’s remarks at 
the time they were made. However, the comment was of a nature so injurious 
that the failure of appellant to except thereto at the time it was made did not 
render it harmless; this follows because the court, by charge to the jury, could 
not have withdrawn the injurious effects of the improper remark. 

The court did not err in refusing to define certain terms used in the charge, 
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nor in overruling certain exceptions to appellee’s petition. 
signed should not occur on a second trial. 

It follows that the judgment of the trial court awarding damages and at- 
torney’s fees on policy G—5039 should be reversed and on that issue judgment 
here rendered for appellant. In all other respects the judgment of the lower court 
is reversed and the cause remanded for a new trial. 

Reversed and rendered in part and in part reversed and remanded. 


The other errors as- 
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ACCIDENT 


METROPOLITAN CASUALTY INS. CO. OF NEW YORK 
v. STAHL et al. No. 5319. 
Circuit Court of Appeals, Third Circuit. Sept. 11, 1934. 
72 Federal Reporter (2d) 881. 
INSURANCE. 


Failure to submit to jury question whether insured was fatally injured while 
doing act pertaining to more hazardous occupation than that stated in his applica- 
tion for accident policy sued on held error prejudicial to insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from the District Court of the United States for the Middle District 
of Pennsylvania; Albert W. Johnson, Judge. 


Action by Verna M. Stahl, widow of John C. Stahl, and another against the 
Metropolitan Casualty Insurance Company of New York. Judgment for plaintiff 
(4 F. Supp. 777), and defendant appeals. 

Reversed, with direction. 

Mortimer C. Rhone, of Williamsport, Pa., for appellant. 

James F. McClure, of Lewisburg, Pa., and A. Francis Gilbert, of Middleburg, 
Pa., for appellees. 

Before Davis and Thompson, Circuit Judges, and Fake, District Judge. 

Tuompson, Circuit Judge. 


This is an appeal from a judgment of the District Court for the Middle Dis- 
trict of Pennsylvania. The appellees’ decedent, John C. Stahl, who was engaged 
in the stone quarrying business, died as a result of injuries which he received while 
aiding in replacing a toggle-plate in a stone crusher owned by him and operated 
in connection with that business. The appellees, beneficiaries of an accident insur- 
ance policy issued hy the appellant to Stahl in his lifetime, brought suit in assumpsit 
to recover $15,000, which was the face value of the policy. The jury returned a 
verdict in favor of the appellees for $15,000 with interest. This appeal is from the 
judgment entered on the verdict. ; 

The appellant claims that Stahl received the injuries, from which he died, 
while engaged in an occupation more hazardous than that for which the policy 
provided insurance, and that, because of statements made by Stahl in his applica- 
tion for the policy and because of provisions contained in the policy, the amount 
of the verdict and judgment is excessive. sh ; 

In his application for the policy Stahl stated: “My occupation is Proprietor, 
inspecting only not superintending”; and “The duties of my occupation are fully 
described as follows: Proprietor, inspecting only not superintending.” The policy 
contains the following provisions: 


“Change of Occupation. 1. This policy includes the endorsements and attached 
papers, if any, and contains the entire contract of insurance except as it may be 
modified by the Company’s classification of risks and premium rates in the event 
that the Insured is injured after having changed his occupation to one classified 
by the Company as more hazardous than that stated in the policy, or while he is 
doing any act or thing pertaining to any occupation so classified, except ordinary 
duties about his residence or while engaged in recreation, in which event the Com- 
pany will pay only such portion of the indemnities provided in the policy as the 
premium paid would have purchased at the rate but within the limits so fixed by 
the Company for such more hazardous occupation. j ’ , 

“If the law of the State in which the Insured resides at the time this policy 
is issued requires that prior to its issue a statement of the premium rates an 
classification of risks pertaining to it shall be filed with the State official having 
supervision of insurance in such State then the premium rates and classification of 
risks mentioned in this policy shall mean only such as have been last, filed by the 
Company in accordance with such law, but if such filing is not required by such 
law then they shali mean the Company’s premium rates and classification of risks 
last made effective by it in such State prior to the occurrence of the loss for which 
the Company is liable.” d 

The appellant had duly filed its statement of the premium rates and classifica- 
tion of risks with the proper insurance official at Harrisburg, Pa. It was incor- 
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porated by reference into the policy. The following extracts are relied upon by 
the appellant : 
“Limits of Risk. 
“The maximum limits of single Principal Sum and/or single Weekly Indemnity 
‘or the various classifications given in this Manual are as follows: 
Limit of Risk. 
Principal Weekly 


Classification Indemnity 


“The limits apply to all occupations in the respective classifications unless 
otherwise specified immediately following occupational statement. Policies for 
creater amounts of Principal Sum and/or Weekly Indemnity cannot be issued 
without approval of the Home Office. 

“Selected risks in Class D are designated by asterisk (*). 

Quarry: 

Foreman or Superintendent, not handling explosives 
Proprietor, superintending only, not handling explosives 
Proprietor, inspecting only, not superintending 

Proprietor, Superintendent or Foreman, handling explosives 
Proprietor, office duties only, not at quarry 

Quarryman 


The policy was issued under classification D*. The appellant contends that, if 


the jury found that Stahl was injured while performing work properly classified 
as that of “Quarryman,” the premium paid would have purchased a minimum of 
$1,500 insurance and a maximum of $6,750; that, if he was injured while perform- 
ing work properly classified as “Foreman or Superintendent,” the premium paid 


would have purchased $11,250 insurance; and that that sum was the limit of re- 
covery. 


The policy under the heading “Change of Occupation,” supra, provides for two 
alternative contingencies: (1) If the insured is injured after having changed his oc- 
cupation to one classified by the company as more hazardous than that stated in 
the policy, or (2) if he is injured while he is doing any act or thing pertaining to 
any occupation so classified. In either event, the appellant agreed to pay only 
such portion of the indemnity provided in the policy as the premium paid would 


have purchased at the rate but within the limit fixed by the company for such 
more hazardous occupation. 


The District Court properly presented to the jury the question as to whether 
Stahl had changed his occupation from that set out in his application for insurance 
to one classified as more hazardous. It failed to present to the jury the question 
as to whether Stahl was injured while doing any act or thing pertaining to any 
more hazardous occupation than that set forth in his application for insurance. 
rhe District Court, throughout the trial and in its charge, adhered to the view 
that there could be no abatement from the face amount of the policy unless the 
jury found that Stahl habitually and continuously did such acts or things that his 
occupation was changed from that of proprietor and inspector to one of a more 
hazardous nature. We think the District Court should have permitted the jury to 
determine, not only whether there was an actual change of occupation, but also 
Whether, at the time the accident occurred, Stahl was doing an act or thing or- 
dinarily done by one engaged in a more hazardous occupation. We conclude that 
lailure to instruct the jury upon the second of the alternative contingencies which 
och avoid liability under the policy was error which resulted in prejudice to the 
appellant. 


lhe judgment is reversed, with direction for a new trial. 
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MASSACHUSETTS PROTECTIVE ASS’N, Inc. v. LEWIS.. No. 5169. 
Circuit Court of Appeals, Third Circuit. Sept. 19, 1933. 
On Reargument Sept. 21, 1934. 
72 Federal Reporter (2d) 952. 
1. INSURANCE. 

Death of insured following accidental striking of head and fracture of tooth 
held due solely to “accidental means,” though death resulted from dissemination 
through body of streptococcic germs which were released by, the fracture. 

Evidence disclosed that insured was in normal health, and was not 
only doing his work daily without difficulty, but was taking part in- sports 
and athletics, and that the streptococcic germs at the root of the tooth were 
apparently walled in or confined. The injury produced a concussion of the 
brain, and the fracture of the tooth caused dissemination of these germs 
through the body, which infected the brain, and this alone, in conjunction 
with the injury caused death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Presence of disease germs in apparently normal body is not “disease” within 
accident provisions of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

On Reargument. 
4. INSURANCE. 

Evidence held insufficient to make issue for jury whether insured, who worked 
or tried to work during two-month period following concussion of brain and tooth 
fracture, was immediately disabled and sustained continuous total disability, within 
accident provisions of life policy. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from the District Court of the United States for the Western District 
of Pennsylvania; Frederic P. Schoonmaker, Judge. 

Action by Oella Clark Lewis against the Massachusetts Protective Association, 
judgment for plaintiff, and defendant appeals. 

Reversed, and new trial granted. 

William H. Eckert, William J. Kyle, Jr., and Smith, Buchanan, Scott & Gor- 
don, all of Pittsburgh, Pa., Francis Shunk Brown, and Brown & Williams, all of 
Philadelphia, Pa., for appellant. 

Wm. B. McFali, Jr., and Dalzell, Dalzell, McFall & Pringle, all of Pittsburgh, 
Pa., for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

Davis, Circuit Judge. 

This is an appeal from a judgment of the District Court entered upon the ver- 
dict of a jury in favor of the plaintiff, appellee, who was beneficiary in a life in- 
surance policy on the life of her husband. Sal 

On April 27, 1922, Malcolm F. Lewis at Pittsburgh, Pa., made application to 
the Massachusetts Protective Association, defendant herein, for a policy of insur- 
ance on his life. His application was accepted, and “Premier Policy No. 347,901 
was issued to him on May 1, 1922. It was kept in force by the payment of an- 
nual premiums of $45 until he died. Deel: 

On June 15, 1930, while bathing at White Fish Lake in the state of Michigan, 
Mr. Lewis, when diving, struck his head on the bottom of the lake and broke off pari 
of one of his upper teeth. He began immediately to have dull headaches and a 
disability which increased in intensity until his death on August 29, 1930. The in- 
jury produced a concussion of the brain, and the fracture of the tooth caused the 
dissemination of “streptococcic organisms” or germs, which were at the root of 
the tooth, through the body, which infected his brain, and this alone in conjunction 
with the injury caused his death. oie 

Aiter the dive, he came up spitting blood and said, “I got an awful jolt, and 
sat there a minute, and finally lay down on the. dock for about half an hour. — He 
seemed to feel real bad, and was quite ill for a little while.” Before the accident, 
he was well and quite a healthy man. Afterward, he continually complained, tired 
easily, and it seemed an effort for him to work. He had planned a vacation ol 
two weeks in the East, where his friends and relatives live, but did not take it, 
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for he wanted to rest and lie around in the cottage at his home. Mrs. Lewis 
testified that after the accident “he felt tired all the time, complained of his head, 
and said he felt tired.” His physical condition “seemed to gradually get worse. He 
seemed to complain more of being tired all the time. He didn’t get any better so 
we called Dr. Mitchell. * * * He put him to bed for a day or so, and he didn’t 
seem to get any better so he said he would call in a head specialist, and he called 
Dr. Blackburn. * * * He came and looked him over and prescribed for him, and 
he didn’t get any better. All this time he had a temperature of 104, so by Satur- 
dav he was so bad the doctor said he would have to take him to the hospital.” This 
he did on August 23, 1930, “and he got progressively worse until he died.” In 
short, the evidence shows that he worked as best he could from the date of the 
accident on June 15th, until August 23, 1930, when he was taken to the hospital, 
where he died on August 29th following. 

[1, 2] The question is whether or not the facts of his death bring it within 
the terms of the insurance policy. If they do not, the court should have directed 
a verdict in accordance with the defendant’s request, but, if they do, the request 
was properly denied and the judgment should be affirmed. 

The policy insured Mr. Lewis “against loss resulting from (1) bodily injuries 
effected directly and independently of all other causes by accidental means * * * 
and due solely to external, violent and involuntary causes,” but it did not insure 
against “death due to disease, whether accidental or otherwise.” It also provides 
that: “Loss resulting wholly or in part from hernia, any strain, or from injuries 
iot immediately disabling, shall be classified as sickness.” 

The defendant says that the court should have directed a verdict for it be- 
cause the death was not caused solely and independently of all other causes by ac- 
cidental means, and because the injury was not “immediately disabling.” 

The first reason is based on the fact that the physicians testified that the in- 
sured had an abscessed tooth, a tooth which had at its root streptococcic germs 
which the injury disseminated through the body and brain and finally produced 
death. It was, therefore, the defendant says, not the trauma which produced death, 
but the dissemination of a pre-existing disease that did it, and plaintiff, therefore, 
cannot recover, under the cases of National Masonic Accident Association v. 
Shryock, 73 F. 774 (C. C. A. 8); Hubbard v. Mutual Accident Association, 98 F. 
930 (C. C. E. D. Pa.) ; Illinois Commercial Men’s Association v. Parks (C. C. A.) 
179 F. 794; Maryland Casualty Company v. Morrow, 213 F. 599, 52 L. R. A. (N. 
S.) 1213 (C. C. A. 3); A&tna Life Insurance Company v. Ryan, 255 F. 483, 486 (C. 
C. A. 2); Kerns v. A&tna Life Insurance Company, 291 F. 289 (C. C. A. 8); Ryan 

Continental Casualty Company, 47 F.(2d) 472, 473 (C. C. A. 5), and niany 
others. 

These cases in substance hold that, if at the time of the accident the plaintiff 
is suffering from a pre-existing disease or bodily infirmity, and the accident would 
not have caused his death if he had not had the disease or infirmity, but he died 
hecause the accident aggravated the effects of the disease or the disease aggravated 
the effects of the accident, he mayi not recover. 

Every case depends upon its own facts, and the language used by the courts 
must be considered and construed in relation to those facts. In the case of Mary- 
land Casualty Co. v. Morrow, supra, the insured accidentally stubbed his toe one 
night, and a doctor was not called for almost a month. It was then discovered that 
the insured had diabetes, that he had gangrene in his toe which was of a diabetic 
character, and that death was not effected directly and independently of all other 
causes than the accident, but that it was effected by two concurring causes, the ac- 
cident and the pre-existing disease, and so Judge McPherson of this court held 
that recovery could not be had under the policy. 

In the case of National Masonic Accident Association v. Shryock, supra, in 
addition to the injury resulting from a fall, the insured had fatty degeneration of 
the heart at the time of the accident, and the injury would not have produced death 
1 the disease had not previously existed. 

The court found in Ryan v. Continental Casualty Company, supra, that, at the 
time of the accident, the insured was afflicted with a serious internal ailment which 

Caused or proximately contributed to his death,” thirty to forty minutes after the 
accident, and recovery was denied. 

In Commercial Travelers’ Mutual Association v. Fulton (C. C. A.) 79 F. 423, 
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426, the insured slipped and fell upon snow or ice on a sidewalk and struck his 
liead and face against a waterspout and died twenty minutes later. He had dis- 
eased aortic valves and calcification of the coronary arteries. The court said: “In 
other words, when the accident (such as a fall) which causes the death was itself 
caused by some disease, or when an existing disease co-operates with the accidental 
injuries to cause the death, or when the accidental injuries are of such a character 
that they would not cause the death of a person in normal health, but do kill the 
insured, because an existing disease, unknown to the insurer, unknown perhaps to 
the insured, has put him into such an abnormal condition that he is unable to re- 
sist the effects of the injuries as he would if in normal health—in none of these 
cases is the insurer liable.” 

In the case of Attna Life Insurance Company vy. Ryan, supra, the insured was 
struck and squeezed by closing doors of a subway train. Shortly thereafter, while 
eating his lunch, he fell to the floor, could not speak or move his left arm. He 
was taken to the hospital, where he remained until his death. It was there found 
that he was “suffering from a well advanced case of arteriosclerosis, as well as 
perhaps other diseases,” at the time of the accident. The court said: “The cases 
establish the principle that, if death results from disease or a bodily infirmity, 
there can be no recovery under such a policy whether the insured suffered an ac- 
cident or not. And they also show that there can be no recovery if the insured 
sustained an accident but at the time it happened was afflicted with a pre-existing 
disease and if death would not have resulted if he had not had the disease, but his 
death was caused because the accident aggravated the effects of the disease or 
the disease aggravated the effects of the accident.” It held that the disease was 
a contributing cause of his death, and so recovery could not be had under the 
terms of the policy. 

In all of the cases upon which the defendant relies, the court found that the 
insured was not in normal health, but was suffering from some well-recognized, 
present, persisting disease at the time of the accident or which itself was aggravated 
hy the accident, and which disease was a factor in causing death. 

In the case at bar, the District Court relied upon the case of Kelley v. Pitts- 
burgh Casualty Company, 256 Pa. 1, 100 A. 494. While walking on steep and icy 
ground, Kelley slipped and twisted his body about the abdomen. An operation 
performed three days later disclosed an adhesion of the bowels to the abdominal 
cavity, and inflammation had set in, so that pus was about to form. The insured 
was incapacitated for a number of months and sued for compensation. Recovery 
was allowed on the ground that the policy did not limit liability for injuries ac- 
cidentally sustained to those who are bodily sound or truly normal men in the 
sense that they have no bodily defects, notwithstanding that the court found that, 
if the adhesions had not existed, the accident would not have produced serious 
results. 

The defendant says that this case was overruled, inferentially at least, by the 
ease of Hesse v. Travelers’ Insurance Company, 299 Pa. 125, 149 A. 96, 97. In 
that case the insured was suffering from a diseased kidney and died, while under- 
going an operation for its removal, from the anesthetic, because of his hypersus- 
ceptibility to such anesthetic. The District Court distinguished the instant case 
from that case, and counsel for defendant says the distinction is not well taken, 
for the court in the Hesse Case “assumed for the purpose of argument that the 
operation and the administration and effect of the anesthetic were bodily injuries. 
But counsel is mistaken. What the court said was: “Even if we assume that the 
cperation was a bodily injury within the meaning of the policy, we have it ad- 
mitted that the insured’s death did not result from the operation, but solely from 
the anesthetic, neither the administration nor the, effect of which could possibly be 
a bodily injury, certainly not, under the facts above recited, a bodily injury ‘through 
* * * accidental means.’ There were no accidental means; all those employed were 
intentional.” 

What the court assumed was that the operation was a bodily injury, but not 
the anesthetic, for neither the administration nor the effect of the anesthetic could 
possibly be a bodily injury effected through accidental means, for they were in- 
tentional.. The court did not expressly or impliedly overrule the Kelley Case 1m 
the Hesse Case. ; 

In the case at bar, the insured was in mormal and good health, not only doing 
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his work daily without difficulty, but taking part in sports and athletics, swimming, 
colf, etc. He had streptococcic germs at the root of a tooth, as the evidence shows, 
ut they were apparently walled-in or confined, and not doing any perceptible harm 
to him. Mrs. Lewis said: “He was in splendid condition. He was quite a 
healthy man, had a splendid physique. He was interested in all outdoor 
sports. He had been a baseball man and played golf, and was quite a 
swimmer, and always had been. He was quite a strong man.” There are perhaps 
always germs of one kind or another in our body, confined, quiescent, and impo- 
tent, and may always remain so, but they are there, and we are apparently in per- 
fect health. The presence of these germs in an apparently normal and healthy body 
is not a “disease” within the meaning of the policy. The policy does not provide 
that a body must be perfectly sound, free from every germ and defect, but it simply 
provides that it “does not cover death due to disease,” such as those mentioned in 
the cases cited. Consequently the insured died as a result of bodily injuries di- 
rectly and independently of all other causes by accidental means. 

[3] As to the second reason that the injury was not “immediately disabling,” 
the accident occurred on June 15, 1930. Mr. Lewis continued to work as best he 
could, lying down and resting whenever possible until July 20th, (when he was out 
ona vacation until August 2, 1930), and from August 2 to August 19, 1930, when 
le was confined to his bed at home until August 23d. He was then taken to the 
hospital, where he died on August 29, 1930. 

The defendant contends that, because the insured worked, or tried to work, as 
above stated, from June 15, 1930, to August 19, 1930, except for the two weeks’ va- 
cation from July 20 to August 2, 1930, the injuries were not “immediately disabling,” 
and did not “result in continuous total disability from the date of the accident.” 
Consequently, it says, the case is classified by the policy as one of sickness, and in- 
demnity is payable only as provided in sections A and B of the policy at the rate 
of $25 per week, and not in the principal sum of $5,000, as provided under “Specifiz 
Losses,” under section D of the policy. 


That section provides that: 
“D. Specific Losses. If such injuries result in continuous total disability from 


the date of the accident and within ninety days of the accident in any one of the 
losses named below, the Association, in lieu of any other indemnity, will pay for 
one and only one of such losses, as hereinafter limited. 

“Death (including accidental drowning) 


The Principal Sum.” 

The following cases in general terms support the appellant’s contention on this 
point. Martin v. Travelers’ Insurance Company, 310 Mo. 411, 276 S. W. 380, 41 A. 
L. R. 1372; Penquite v. General Accident F. & L. Assurance Corp., 126 Kan. 511, 
268 P. 851; Lewis v. Preferred Accident Insurance Co., 151 Wash. 396, 275 P. 707 ; 
Thompson vy. General Accident F. & L. Assurance Corp., 155 La. 31, 98 So. 746; 
Coburn v. Maryland Casualty Co., 224 Ky. 377, 6 S.W.(2d) 471; Southern Surety 
Co. vy. Penzel, 164 Ark. 365, 261 S. W. 920; Robinson v. Masonic Protective Asso- 
ciation, 87 Vt. 138, 88 A. 531, 47 L. R. A. (N. S.) 924. But every case depends 
on its own facts and the exact provisions of the policy. 

There is no dispute as to the injury in the instant case. It is admitted that 
the insured died within ninety days after the accident, but there is a serious ques- 
tion as to whether or not the injury resulted in continuous total disability from the 
date of the accident. That was a fact to be established by the verdict of the jury 
under proper instruction of the court. The verdict shows that the jury found 
that Mr. Lewis was totally disabled from the date of the accident, and, if there is 
any substantial evidence to support the verdict, it is binding on us as to that fact, 
for the learned trial judge correctly submitted that question to the jury. He 
charged the jury that, before it could render a verdict for the plaintiff, it would 
have to find that the “accident brought about bodily injuries which resulted in a 
total disability from the date of the accident and in his death within ninety days 
irom the date of the accident,” and that the plaintiff “has the burden of proving 
that the injury which resulted in the death of Malcolm F. Lewis resulted in con- 
tinuous total disability from the date of the accident.” The court then went on to 
say: “If you are satisfied by the proof in this case that those conditions exist, then 
it would be your duty to render a verdict for the plaintiff in the sum of $5,000.00 
plus interest on $5,000.00 from the 29th day of October, 1930, to the date of trial, 
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and in such a case you would compute the amount of interest and add the interest 
to the $5,000.00 and bring in your verdict in favor of the plaintiff against the de- 
fendant for the total of that sum. If, on the other hand, the plaintiff has not made 
out a case which would entitle her to recover the total death indemnities arising 
under the policy, the defendant admits that it is liable in the sum of $42.75 for dis- 
abilities resulting in disabling accidents and confining sickness. So if you are not 
satisfied under the proofs that plaintiff has made out a case which would entitle her 
to recover total death disability, then your verdict should be in favor of the plain- 
tiff for the sum of $42.75.” 

It further said: “You have heard the depositions of the physicians read here, 
two of whom say that in their opinion the death in this case was the result of some 
trauma or injury which resulted in the dissemination of some poison that was in 
the abscesses in the teeth of the deceased, that this injury was the sole inducing 
efficient cause of the death, and that the injury was in fact disabling from the date 
of the injury. This is a question for your consideration.” 

In defining “total disability,” the court said: “A man might work when he was 
really not able to, and he might have been totally disabled and should have kept 
away from work.” The policy defines total disability to mean “in ability to engage 
in any gainful occupation.” 

In this definition two words themselves require defining, “inability” and 
“engage” or “engage in.” 

“Inability” is defined by Webster as: “Quality or state of being unable: lack 
of ability; want of sufficient power, strength, resources, or capacity * * * inability 
ordinarily suggests an inherent lack of power to perform the thing in question.” 

“Engage” or “engage in” means “to take a part; to devote attention and effort; 
to employ one’s self; to enlist; to carry on; to conduct; be busied; to occupy 
one’s self.” Graves v. Knights of Maccabees of the World, 128 App. Div. 660, 112 
N. Y. S. 948, 950. The words “engage in” signify much more than the doing of a 
single act. It imports continuity of practice or effort. White v. Sikes, 129 Ga. 508, 
59 S. E. 228, 121 Am. St. Rep. 228; People v. Bright, 203 N. Y. 73, 96 N. E. 362, 
Ann. Cas. 1913A, 771. “To ‘engage in business’ is uniformly construed as signifying 
to follow that employment or occupation which occupies the time, attention, and 
labor for the purpose of a livelihod.” Semple v. Schwarz, 130 Mo. App. 65, 109 S. 
W. 633, 636. “One cannot properly be said to be ‘engaged’ in a business unless 
there is to some extent a continuous occupation of his faculties and powers, direct- 
ed toward the carrying on of the business as an object or purpose.” Fleckenstein 
Bros. Co. v. Fleckenstein, 66 N. J. Eq. 252, 57 A. 1025, 1026. In harmony with this 
definition is the fact that the policy does not contain the provision found in most 
policies that “prevents him from performing any and every duty pertaining to his 
occupation” after the accident. 

The jury had to decide on this phase of the question whether or not the insured 
had the power, strength, or resources to carry on, or engage in, as a continuous 
occupation, his work as train master. 

The fact that a man works does not settle the question of his ability to work 
within the meaning of the policy. A person may work from sheer necessity when, 
as a fact, he is totally unable to work within the meaning of medical science. That 
is what the trial judge had in mind when he said, “A man might work when he 
realiy was not able to, and he might have been totally disabled and should have 
kept away from work.” 

The jury answered the question of the insured’s ability to work in the negative, 
and found that he was totally disabled from the date of the accident, although he 
worked for some time thereafter. 

The policy involved in the case of Booth v. United States Fidelity & Guaranty 
Co., 130 A. 131, 3 N. J. Misc. 735, provided for full indemnity if the insured met 
accidental injury which, independently and exclusively of all other causes, continu- 
ously and wholly disabled and prevented him “from the date of accident from per- 
forming any and every kind of duty pertaining to his occupation.” The insure 
continued work for a month after the accident, and then became completely para- 
lyzed. The Supreme Court of New Jersey in construing that policy said: _ 
~ “Tn view of the nature of the contract and the object sought, it is a fair and 
reasonable construction to hold that, where the injury is such that the results 
continue from the date of accident and wholly incapacitate the assured within 
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such time as is required for the processes of nature to bring about such total 
disability, there is a continuous and total disability, from the date of the accident. 
It is admitted in this cause that the condition which resulted in paralysis on June 
20th was present immediately following the accident. To say that it did not 
wholly disable and prevent the insured from the date of the accident from per- 
forming his duties, because he endeavored to perform them, is to put a strained 
and unfair interpretation upon the term used, and to do violence to the obvious 
purpose of the contract. The fact that Booth tried to work is not to be taken 
as conclusive evidence of his ability to do so. On the contrary, the agreed facts 
leave no doubt that, from the time of the injury, he was in a serious condition, 
and that prudence required that he refrain from all effort until he was cured. 
In the observation of all there have been instances where men have stuck to 
their posts long after ability was gone, and there are historic instances of dying 
men persisting in performing duty. Plaintiff should not be penalized for honest 
efforts to keep going when nature demanded that he desist. * * * 

“It follows from the above that plaintiff was continuously and wholly dis- 
abled and prevented from the date of the accident from performing any and 
every kind of duty pertaining to his occupation. These views are supported by 
numerous cases. 


With this reasoning we agree, for it might have been appropriately applied 
to the case at bar 

The judgment is affirmed. 

On Reargument. 

{4| This case is here on reargument. The jury rendered a verdict in the 
District Court for the plaintiff-appellee, who was beneficiary in a life insurance 
policy issued by the appellant on the life of her husband, Malcom F. Lewis, on 
May 1, 1922. On appeal we affirmed the judgment. The policy was kept in force 
by the payment of annual premiums of $45 until his death on August 29, 1930. 

On June 15, 1930, while bathing at White Fish Lake in the state of Michigan, 
Mr. Lewis, in diving, struck his head on the bottom of the lake and broke oft 
part of one of his upper teeth. He began immediately to have dull headaches 
and a general disability, which increased in intensity until his death. He ran a 
temperature, sometimes as high as 104. On August 23, 1930, he was taken to a 
hospital, but he gradually became worse until he died six days later. 

The policy insured against “loss resulting from (1) bodily injuries effected 
directly and independently of all other causes by accidental means * * * and due 
solely to external, violent and involuntary causes,” but it did not insure against 
“death due to disease, whether accidental or otherwise.” The poiicy also pro- 
vided that loss resulting “from injuries not immediately disabling, shall be 
classified as sickness.” 

The appellant says that the District Court should have directed a verdict 
for it because: 

The joss was not effected directly and independently of all other causes 
by accidental means, for the reason that the insured had an abscessed tooth which 
had at its roots streptococcic germs which the injury disseminated througli the 
body and brain, finally producing death. 

But. under the facts in this case, we think the contention is untenable, for 
the reasons set forth in our former opinion, which need not be repeated here. 

(2) The injury was not “immediately disabling,” and did not result in cou- 
tinuous total disability from the date of the accident. 

The policy provided that the insurance company would pay the principal sum 
of $5,000 for which the deceased was insured if his injury which caused death 
resulted in “continuous total disability from the date of the accident.” 

Was the injury “immediately disabling,” and did it “result in continuous 
total disability from the date of the accident” within the meaning of the policy? 
The plaintiff says that it did. Counsel at the argument intimated, if he did not 

absolutely state, that, in addition to the evidence in the record tending to show 
such total disability, there was other testimony available which would show, or 
= to show, total disability of the deceased, from the date of the accident, and 
hat the duties of his office as train master of the Pennsylvania Railroad, which 
he ordinarily performed, were in fact performed by others. 
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Whether or not the record contains all the actual, available facts, we do not 
know, but, when the case was here before, we realized that at best it was on the 
borderline, and with considerable misgiving we affirmed the judgmer it oof the 
District Court. On petition we allowed a reargument, and counsel for defendant 
has convinced us that the record, as it now stands, does not show continuous 
total disability of the deceased from the date of the accident. 

In view of all the facts, we feel constrained to set aside our judgment, 
reverse the judgment of the District Court, and award a new trial. 

INTER-OCEAN CASUALTY CO. v. ERVIN. 4 Div. 769. 
Supreme Court of Alabama. Oct. 11, 1934. 
156 Southern Reporter 844. 
1. INSURANCE 

Misrepresentations resulting solely from act or oversight of soliciting agent 
taking application, without knowledge of insured or beneficiary, are not ayail- 
able to insurer, although issuing authority acts on application as presented and 
without knowledge of agent’s misfeasance. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

2. INSURANCE. 

Misrepresentation in application for accident and health policy that insured’s 
hearing was not impaired /icld not available to insurer where neither insured nor 
beneficiary could read or write, insurer's solicfting agent filled out application in 
presence of both, beneficiary informed agent that insured was deaf and dumb 
and neither insured nor beneficiary had any knowledge that agent inserted such 
clause in application or failed to strike it therefrom. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

3. INSURANCE. 

Discrepancy between insured’s age stated in application for health and 
accident policy and that appearing in proof of death held not available to insurer 
where insurer’s soliciting agent inserted age on his own judgment, without 
inquiry of insured or beneficiary, and without their knowledge. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

4. INSURANCE. 

In action for death benefit under accident and health policy, evidence that 
death resulted from accidental fall, resulting in paralysis and, death a few days 
later, without evidence that deaf and dumb condition or other disease or 
infirmity contributed, field not for jury under plea stipulating different recovery 
in case of death partly from accident and partly from disease or infirmity. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Coffee County; W. L. Parks, Judge. 

Action on a policy of accident and health insurance by Joel Ervin against 
the Inter-Ocean Casualty Company. From a judgment for plaintiff, defendant 
appeals. 

Transferred from Court of Appeals under section 7326, Code of 1923. 

Affirmed. 

J. T. Jackson, of Dothan, for appellant. 

Beck & Yarbrough, of Enterprise, for appellee. 

BouLpIN, Justice. 

The action was to recover the death benefit under a policy of accident and 
health insurance. On the trial the court gave the affirmatve charge, with hypo- 
thesis, for plaintiff. 

The substantial issue was presented under plea 4, and special replication 
thereto. 

Plea 4, among other things, relies upon a misrepresentation in the applica- 
tion saying: “Neither my hearing nor vision is impaired.” In fact the insured 
was deaf and dumb. The replication, on which issue was joined, recited: 

“Plaintiff says further that if it is stated in said application that the hear- 
ing of said applicant was not impaired that said statement was written therein 
by defendant's said agent without the knowledge or consent of said applicant 
or this plaintiff. That at the time of making said application or the day before, 
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jlefendant’s agent, acting within the line and scope of his duty, asked the said 
Mary Jane Ervin in the presence of the plaintiff if her hearing was impaired 
and that the said Mary Jane Ervin informed him that she could not hear and 
that at the same time the plaintiff informed said agent that said applicant could 
ot hear and that said agent was fully informed of the truth of applicant’s 
physical condition and that if incorrect answers were written into said applica- 
tion said applicant and this plaintiff knew nothing about it and if a fraud was 
practiced in procuring the policy they did not in any way participate therein.” 
- The evidence, without dispute, disclosed that the insured, a negro woman, 
Mary Jane Ervin, could not read or write, neither could her brother, the plain- 
tiff and beneficiary; that the soliciting agent of the insurer filled out the appli- 
cation in the presence of both; that the brother informed the agent the appli- 
cant was deaf and dumb; that answers to questions were given through the 
brother, he and his sister using sign language; that neither of them had any 
knowledge that the agent inserted in or failed to strike from the application the 
clause relied upon by defendant. ; , 

1] It is fully settled in this jurisdiction that misrepresentations resulting 
solely from the act or oversight of the soliciting agent taking the application, 
without the knowledge of the insured or beneficiary, are not available to the 
insurer, although the issuing authority acts upon the application as presented, 
and without knowledge of the misfeasance of its agent. American Cent. Life 
Ins. Co. v. First Nat. Bank of Enterprise, 206 Ala. 525, 90 So. 294; \Willhamson 
y. New Orleans Insurance Association, 84 Ala. 106, 4 So. 36; Alabama Gold Life 
Insurance Co. v. Garner, 77 Ala. 210; First Nat. Life’ Ins. Co. of America v. 
Rector, 225 Ala. 116, 142 So. 392; National Life & Accident Ins. Co. v. Baker, 
226 Ala. 501, 147 So. 427; American Life Ins. Co. v. Buntyn, 227 Ala. 32, 36, 148 
So. 617. 

|2] In this state of the record it is not necessary to consider whether deaf- 
ness materially increases the risk of loss in life or accident insurance, nor 
whether an experienccd insurance man may so testify as an expert witness. 

[3] What has been said apples also to the alleged discrepancy between the 
age of insured stated in the application and that appearing in the proof of death. 
The sole evidence is that the agent inserted the age on his own judgment, with- 
ut inquiry of the insured or beneficiary, and without their knowledge. 

[4] The evidence, including that of the attending physician, discloses death 
resulted from an accidental fall from a porch, resulting in paralysis, and death 
a few days later. There was no evidence that the deaf and dumb condition 
or other disease or infirmity coutributed to the paralysis and consequent death. 
No issue, therefore, was presented for the jury under plea 5 stipulating a 
different recovery in case of death partly from accident and partly from disease 
r infirmity. 

We find no error in giving the affirmative charge for plaintiff. 

Affirmed. 

Anderson, C. J., and Gardner and Knight, JJ., concur. 


EQUITABLE LIFE ASSUR. SOC. v. DORRIETY. 6 Div. 419. 
Supreme Court of Alabama. Oct. 4, 1934. 
Rehearing Denied Nov. 1, 1934. 
157 Southern Reporter 59. 
2. INSURANCE. 

In action for disability benefits under life policy, complaint held not demurrable 
on grounds that complaint was not in Code form and did not aver terms of policy 
or how much insurer agreed to pay for disability, or what accidental injury was 
insured against by policy. 

Complaint, though not setting out policy in hee verba or stating its 
legal effect, claimed $3,000 damages and alleged that plaintiff had been 
insured under policy providing for.benefits of $20 per month for total dis- 
ability from accidental injury, and that plaintiff was totally and perman- 
ently disabled by accident at time when premiums were paid and policy was 
in force, and that plaintiff had complied with all provisions of contract on 
his part and gave notice to insurer of disability. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 
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3. INSURANCE. ee ee ‘ , 

Whether plaintiff who received severe injuries in automobile accident was 
totally, permanently, and continuously disabled by accidental injury so as to author- 
ize recovery of disability benefits under life policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. INSURANCE. ; . 

Unless required by policy, no particular form of proof of loss is necessary so 
long as it enables insurer to consider its rights and liabilities, object of furnishing 
proof of loss being to give insurer knowledge of particulars of loss and all data 
necessary to determine its liability and amount thereof. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

5. INSURANCE. 


Letter written hy wife of insured at his direction, advising insurer that insured 
had been injured in automobile accident and would be disabled for six or seven 
months, held not “due proof” of accidental injury within policy providing for pay- 
ment of disability benefits and waiver of subsequent premiums upon receipt of due 
proof of accidental injury before default in payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

6. INSURANCE. 

Where policy providing for disability benefits for accidental injury on furnish- 
ing of due proof of disability before default in payment of premiums allowed 31 
days grace for payment of premium, failure of insured to pay premium or to furnish 
due proof of disability within 31 days after premium was due lapsed policy and 
prevented recovery of disability benefits for injuries sustained in automobile acci- 
dent before due date of premium. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Circuit Court, Jefferson County; Wm. L. Hogue, Special Judge. 

Action on a policy of insurance by Floyd Z. Dorriety against the Equitable Life 
Assurance Society of the United States. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

Counts 3 and 4 of the complaint are as follows: 


3. “Plaintiff claims of the defendant Three Thousand Dollars, ($3,000.00), due 
on a policy, whereby the defendant on to-wit, June 2, 1927, insured the life of 
Floyd Z. Dorriety and also insured his health and his body against accidental injury 
within the terms of said policy and disease and sickness. Plaintiff avers he suffer- 
ed accidental injury on December 7, 1928, totally and prmanently disabling him, and 
causing him a total loss of time for the rest of his life, of which the defendant has 
had notice. Plaintiff avers at the time of the infliction of said injury said premium 
on said policy had been paid to and accepted by the defendant up to December 18, 
1928, and said policy was in full force and effect on and including said December 
7, 1928, when said injury was inflicted upon the plaintiff.” 

4. “The plaintiff claims of the defendant Three Thousand Dollars, ($3,000.00), 
damages for the breach of an agreement, entered into by it on, to-wit, June 2, 1927, 
in substance as follows: Defendant for and in consideration of the sum of $55.84 
per year agreed to and did insure plainiff against death, disease, and accident, and 
did agree to pay plaintiff twenty dollars per month as long as plaintiff should con- 
tinue to be wholly and continuously disabled and live. Plaintiff avers that he 
received an accidental injury under the terms of said contract totally and perman- 
ently disabling him and causing him a total loss of time for the rest of his natural 
life. And the plaintiff says that, although he has complied with all of the provis- 
ions of said contract on his part, the defendant has failed to comply with the fol- 
lowing provisions thereof, viz., the defendant has failed to pay the plaintiff said 
twenty dollars per month. Plaintiff avers at the time of the infliction of said injury, 
December 7, 1928, said premium on said policy had been paid to and accepted by 
the defendant up to December 18, 1928, and said policy was in full force and effect 
at and including the time of the infliction of said injury.” 

To the third count the demurrer takes these objections: “It is not averred how 
much defendant agreed to pay plaintiff in event he became disabled. It is not 
averred what was accidental injury within the meaning of the policy, and the policy 
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js not set out in hee verba nor its legal effect stated. The count is not in Code 
form. 

To the fourth count the objection is: “The count is not in code form. It does 
not aver the terms of the policy nor the risk insured except by reference to the 
policy itself, averring plaintiff received an accidental injury under the terms of 
the contract, but the terms of the contract are not set out.” 

Howze & Brown, of Birmingham, for appellant. 

W. A. Denson, of Birmingham, for appellee. 

KNIGHT, Justice. 

Acton by plaintff, appellee, upon an insurance policy, providing for disability 
benefits in case of accidental injury, resulting in total and permanent disability, 
occurring within the life of the policy contract, and of which the insurer was 
furnished due proof before default in the payment of premiums. 

\fter demurrers were sustained to original counts 1 and 2, the plaintiff amended 
his complaint by filing counts 3 and 4. 

The defendant demurred to the complaint as last amended, and to each count 
thereof separately and severally. The amended complaint at that time consisted of 
counts 3 and 4, as there was no effort to amend counts 1 and 2, after demurrers 
were sustained thereto. 

[2] Counts 3 and 4 contain every necessary averment to meet the rule of good 
pleading, and were not subject to any ground of demurrer assigned thereto. Ameri- 
can Bankers’ Ins. Co. v. Dean, 227 Ala. 387, 150 So. 333; Sovereign Camp, W. O. 
W. v. Gunn, 224 Ala. 444, 140 So. 410; Bankers’ Credit Life Ins. Co. v. Lee, 224 
Ala. 398, 140 So. 609; Commercial Casualty Ins. Co. v. Hubert, 226 Ala. 357, 147 
So. 134; Inter-Ocean Casualty Co. v. Foster, 226 Ala. 348, 147 So. 127: National 
Life & Accident Ins. Co. v. Hannon, 212 Ala. 184, 101 So. 892. 

The evidence in the case is without dispute that plaintiff had paid all premiums 
due on the policy up to December 18, 1928, and under the terms of the policy a 
grace of thirty-one days was allowed within which any premium, other than the 
first, might be paid, and during which period the policy would continue in full force 
and effect. 

The policy contract with reference to total, permanent disability benefits contains 
the following consecutive provisions : 

“(1) Disability Benefits before age [of] 60 shall be effective upon receipt of 
due proof, before default in the payment of premium, that the insured became 
totally and permanently disabled by bodily injury or disease after this policy 
became effective and before its anniversary upon which the insured’s age at nearest 
birthday is 60 years, in which event the Society will grant the following benefits: 

“(a) Waive payment of all premiums payable upon this policy falling due after 
the receipt of such proof and during the continuance of such total and permanent 
disability; and 

“(bh) Pav to the insured a monthly disability annuity as stated on the face 
thereof; the first payment to be payable upon receipt of due proof of such dis- 
ability and subsequent payments monthly thereafter during the continuance of 
such total and permanent disability. * * * 


“Disability shall be deemed to be total when it is of such an extent that the 
insured is prevented thereby from engaging in any occupation or performing any 
work for compensation of financial value, and such total disability shall be presumed 


to be permanent when it is present and has existed continuously for not less than 
three months * * *” 


The evidence is without any sort of dispute that the plaintiff, as the result of 
an automobile accident, received severe, serious, and lasting injuries while going 
to his place of business on December 7, 1928. In this accident, his shoulder was 
dislocated, both legs were broken, the right leg about three inches below the hip, 
and fragments of the bone overlapping causing shortening of the leg. The left 
leg was broken, the fracture occurring where the neck of the bone joins the shaft. 
He has partial ankylosis of the right knee, which has not yielded to treatment. . 

Dr. Charlton S. Harris, the attending physician, testified fully as to the injuries, 
and stated that it was his opinion that the plaintiff was permanently and totally 
disabled. This physician stated that the plainiff can only stand for a short time 
upon his feet, can do no manual labor, and that he did not know “of anything that 
he was fit to do.” That he did not believe his condition would yield to treatment. 
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Prior to the accident the plaintiff worked at a filling station, pumped gas, and 
did anything necessary to be done at the station. Since the injury the plaintiff has 
not been able to do the work he did before the accident. The injuries have not 
ceased to give him pain. According to one witness, his wife, he can stand on his 
feet only a few minutes at a time, and then with expressions of pain. 

[3] As to the total, permanent, and continuous disability of the plaintiff, the 
evidence was, under the rules of law applicable thereto, sufficient to carry the case 
to the jury on that issue. 

It is true that instead of “scrambling around with a tin cup on the street,” the 
plaintiff has attempted to do some little work to keep “the wolf from his door,” 
but he has been able to do only a little work, and certain it is that since the acci- 
dent, and as a result of it, he has been unable to do all the material acts and things 
necessary to the conduct and prosecution of his business or occupation in substan- 
tially his customary and usual manner. 

In our recent case of New York Life Ins. Co. v. Gaston Torrance, 228 Ala. 
286, 153 So. 463, 464, it was said, with reference to what constituted total and per- 
manent disability within the meaning of a policy contract, which contained the fol- 
lowing words: “Thereby permanently and continuously prevented (him) from 
engaging in any occupation whatsoever for remuneration or profit”: “The terms of 
the policy are that total disability must be such as that it ‘thereby permanently and 
continuously prevented (him) from engaging in any occupation whatsoever for 
remuneration or profit. If his physical or mental condition was such that his 
attempt to engage in an occupation was not accompanied with the ability to do so 
in its substantial features with the skill and accuracy which such business demands, 
in the usual and customary manner, he is totally disqualified from pursuing that 
occupation, though he does undertake to carry it on, but, in doing so, such want 
of skill and ability are manifest.” 

The evidence in the case, as above pointed out, was sufficient to require it on 
this issue to be submitted to the jury. United States Casualty Co. v. Perryman, 
203 Ala. 212, 82 So. 462; Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 98 So. 909; 2 
Bacon on Life & Accident Ins., § 554; A&tna Life Ins. Co. v. Lasseter 153 Ala. 630, 
45 So. 166, 15 L. R. A. (N. S.) 252; New York Life Ins. Co. v. Torrance, 224 Ala. 
614, 141 So. 547. 

It is also insisted by appellant that the insured did not pay the semiannual 
premium falling due on said policy on December 18, 1928, or within thirty-one days 
after the due date of premium furnish it with due proof that he had become totally 
and permanently disabled. 


The evidence is without dispute that the premium falling due on December 18, 
1928, has never been paid. 


The wife of the insured testified that she at the request of the insured wrote 
and mailed a letter properly stamped to the defendant, addressed to it at its home 
office in New York City, advising the company of the accident and of the insured’s 
injuries. This letter, she testified, was written and mailed about December the 12th 
or 13th, 1928. 

In the letter above mentioned, Mrs. Dorriety testified she informed the com- 
pany of the accident, that Mr. Dorriety had several bones broken, a badly dislocated 
shoulder; did not know just how long he (insured) would be laid up; that th 
doctor said he would probably be disabled six or seven months. 


It is insisted by appellant that the letter, written to it by Mrs. Dorriety, if one 
was in fact written, was wholly insufficient to be deemed a compliance with the 
terms of the policy, requiring due proof to be made of the accident and of the 
claimed disability. 

[4] The purpose or object of requiring the insured to furnish proof of loss to 
an insurance company is that it may have knowledge of the particulars of the loss 
and all data necessary to determine its liability and the amount thereof. Unless 
required by the terms of the policy, no particular form of proof is necessary so 
long as it is ample to enable the company to consider its rights and liabilities. 33 
Corpus Juris, § 665. a. Se 

In 14 R. C. L. § 507, it is said: “The sufficiency of proofs is for the court to 
determine, and the question need not be submitted to the jury. Substantial com- 
pliance with a condition in the policy relating to the production of preliminary 
evidence of loss must be made by the claimant before a right of action will accrue 
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to him for losses, unless the right to insist on such preliminary condition is waived. 
But such conditions are liberally expounded, and held to require only the best evi- 
dence of the fact which the party possesses at the time, and the claimant is not 
hound to comply with the condition with technical strictness, either as to time or 
manner of compliance. To constitute satisfactory proofs they should be such as 
to make out a prima facie case against the insurer, but the evidence need not be Dy 
an eyewitness: any form of evidence which is substantial and trustworthy enough to 
enable the insurer to form an intelligent estimate of its rights is sufficient.” 

In Joyce on Insurance the rule with reference to the nature of the proofs of 
death is stated as follows: 

Section 3290. “As a general rule the preliminary proofs of death need be of 
no higher nature than would be sufficient in an action upon the policy. The policy 
may specify the nature of the proofs required. Where it does not, however, so 
specify, but simply requires notice and proof, or due notice and proof, then the 
provision is complied with by furnishing such proof as by reasonable efforts may 
he obtained, and should be satisfactory, and it is only necessary to give such rea- 
sonable and proper evidence as can at the time of making the proof be obtained, so 
as to determine the company’s liability and the right of the claimants to recover. 
Nor is it necessary, unless so specified by the contract, to set forth all the details 
and circumstances as to the death of the insured. Life policies frequently. contain 
a provision requiring “due notice and proof of death’ before any right of action 
accrues upon the policy. Such provision is of course a condition precedent to pay- 
ment. And no liability attaches unless proof is furnished or unless the provision is 
waived. 

“The question then arises, What is “due notice and proof?’ It does not rest 
with the insurers alone to decide this question. The provision requires such notice 
and proof as may appeal to a court to be in accordance with the rules of evidence, 
and if such notice and proof have been given, then there has been a compliance with 
the provision. The question, then, as to what is due proof, is to be determined by 
the court according to the rules of evidence, and not by the insurers. And due 
proof of a claim of loss under a policy means such a statement of facts, reason- 
ably verified, as, if established in court, would prima facie require payment of the 
claim and does not mean some particular form of proof which the insurer arbitrar- 
ily demands. The statement of one adequate fact in the proofs does not exclude 
others omitted through mistake or ignorance. The policy may of course, as in other 
risks specify the nature of the proof required in case of the death of insured. If 

does so specify it, then, as already stated conceriing other risks, there must. 
as a general rule, be a substantial compliance with the provision.” 

In the case of Ellen O'Reilly v. Guardian Mutual Life Ins. Co. of New York, 
60 N. Y. 169, 19 Am. Rep. 151, it was held that where a policy of life insurance 
provided, as a condition precedent to a right of action thereon, that due notice 
and proof of death should be given, a simple unverified notice was not sutticieni, 
and did not dispense with proof. That the condition could only be complied with 
by furnishing to the company evidence, in some form, of the death of the subject 
of the insurance; such evidence, to be availing, must give assurance that the event 
has happened. 

In that case the insured’s wife gave the company the following notice: “I 
hereby inform you that my husband, Michael O'Reilly, whose life was insured in 
your office, by policy 22,016, died in this city, on the fifteenth day of May last, 
aiter a short illness.” The notice was duly signed by the wife. 

The Court of Appeals of New York held that the above notice was insufficient 
to comply with the condition in the policy requiring that due proof be submitted; 
that the notice given was not proof within the meaning of the term, as used in 
the policy. 

In the case of American Merchant Marine Ins. Co. v. Margaret M. Ford 
Corporation, 269 F. 768, 771, it was held by the Circuit Court of Appeals of the 
Second Circuit: “The object of proof of loss is to give information to the insur- 
ance company as to the facts rendering it lable. A substantial compliance with 
the terms of the policy is sufficient. Globe & Rutgers Ins. Co. v. Prairie Oil & 
Gas Co., 248 F. 452, 160 C. C. A. 462.” 

__ In 19 Cyc. p. 849, the rule with reference to the sufficiency of proofs is stated: 
“The object of the clause usually found in insurance policies, requiring the imsured 
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to furnish proofs of loss, is to give the company reasonable information as to 
the facts rendering it liable under the policy. Such a requirement is valid, and 
failure to reasonably comply with it, if not waived by the company, will defeat 
recovery for the loss; but a substantial compliance is all that is required.” 

This court, in the case of Blumberg Shoe Co. vy. Phoenix Assurance Co., 
Limited, of London, 203 Ala. 551, 84 So. 763, quoted with approval the statement 
of the above rule taken from Cyc. 

[5] All that can be said of the letter of the plaintiff to the defendant is that 
it was an informal notice of the accident and of the injury sustained by the 
insured, coupled with the statement that the doctor thought the disability might 
continue for six or seven months, and it was not that due proof of total and 
permanent disability which the policy required should be submitted in order to 
entitle insured to a waiver of the subsequently falling due premiums. 

In the case of New England Mut. Life Ins. Co. v. Reynolds, 217 Ala. 307, 
116 So. 151, 152, 59 A. L. R. 1075, we held that under a life policy containing a 
provision waiving premiums, in the event of total disability of the insured, on 
being furnished due proof thereof, that the furnishing of such proof of disability 
constituted a condition precedent to waiver of premium, notwithstanding the fact 
that the insured was insane on the date the premium became due and continued 
in that state until his death. 

[6] Our opinion is, the plaintiff having failed to pay the premium falling due 
on the policy on December 18th, and having failed to furnish the company duc 
proof of his total and permanent disability within thirty-one days after the due 
date of the premium, the policy lapsed, and the plaintiff shows no right to recover 
in this action, under the pleadings as cast, and the defendant was due the general 
affirmative charge, which it requested in writing. 

Having reached the conclusion that 
entitled to the general affirmative charge 
consider the other questions presented by 

Reversed and remanded. 7 


Anderson, C. J., and Thomas and Brown, JJ., concur. 


















the defendant, under the evidence, was 
in its behalf, it becomes unnecessary ti 
appellant’s assignments of error. 










HOME LIFE INS. CO. et al. v. WARD. No. 43551. 
Supreme Court of Arkansas. Oct. 15, 1934. 
Rehearing Denied Noy. 12, 1934. 
‘ 75 Southwestern Reporter (2d) 379. 
1. INSURANCE. 

When proof of insured’s disability was made under group life policy, not 
declaring notice condition precedent to recovery is immaterial, if made within 
statutory limitation period. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2 INSURANCE. ma 

Insurer becomes liable under group life policy, providing that insured 
employee will be regarded as claimant on proof of his total permanent disability 
preventing him from pursuing any gainful occupation, when he becomes totally 
and permanently disabled during life of policy, though proof of such disability 
is not furnished until after policy is cancelled. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. : : ; 

Right of recovery on group life insurance policy begins on causation of 
insured’s injury or disability, not on date proof thereof was furnished. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. a . ee ; 

Where insurer denied all liability under group life policy, insured had right 
to sue not merely for installments of total permanent disability benefits, but tor 
total indemnity provided for by policy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

7. INSURANCE. 


Statutory penalty for nonpayment of total indemnity for total permanent 
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disability under group life insurance policy, on which insurer denied all liability. 
held properly imposed, and attorney’s fee properly allowed insured. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


On Rehearing. 
8. INSURANCE. 

Supreme Court’s judgment, allowing recovery of total amount of disability 
benefit installments due under group life insurance policy at time of insured’s 
death while policy was in effect, cannot be modified on rehearing by allowing 
only present value of such installments. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Circuit Court, Ashley County; Patrick Henry, Judge. 

Action by George Ward against the Home Life Insurance Company and 
another. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

A. D. DuLaney, of Little Rock, for appellants. 

Ovid T. Switzer, of Crossett, and Y. W. Etheridge, of Hamburg, for appellee. 

SmituH, Justice. 

|1] This appeal presents no question which has not already been decided 
adversely to the contentions here made. The suit is based upon the identical 
group policy of life insurance No. 26595 which was sued on in the case of Home 
Life Insurance Company v. Keys, 187 Ark. 796, 62 S.W.(2d) 950. The present 
appeal is from a judgment on the same policy. The only difference is in the 
name of the employee, the date of disability, and the time of bringing suit. The 
policy, which had been kept in force by the Crossett Lumber Company for the 
benefit of its employees, expired on December 31, 1930. Keys, the plaintiff in 
the case just cited, who was disabled from and after October 12, 1929, died 
March 9, 1931, and proof in support of his claim was not submitted to the insurer 
until May 5, 1932. In the instant case the insured became disabled in June, 1929, 
but furnished the insurer no proof of the disability until August 17, 1933. The 
only difference is that in the instant case a somewhat longer period of time 
elapsed than in the Keys Case, but this is immaterial under former decisons of 
this court, as the proof was furnished and the suit was commenced before the 
bar of the statute of limitations had fallen. In the very recent case of Missouri 
State Life Ins. Co. v. Foster, 188 Ark. 1116, 69 S.W.(2d) 869, 870, it was said: 
“In addition to what we have just said, we are definitely committed to the doc- 
trine under policies of insurance wherein the provision for notice is not made 
a condition precedent to the right of recovery that it is immaterial how and 
when the proof of disability is made, if within the statutory period of limitations. 
tna Life Ins. Co. v. Davis, 187 Ark. 398, 60 S.W.(2d) 912.” 

{2| Other questions discussed in appellants’ brief relating to the liability of 
the insurer in the instant case are disposed of in the Keys Case, supra, in which 
case the headnote reads as follows: “Under a policy of group insurance provid- 
ing that, upon proof that an employee insured thereunder has become wholly 
and permanently disabled and thereby prevented from pursuing any gainful 
occupation, he will be regarded as a claimant, and the company waives payment 
of premiums thereafter, held that the insurance company became liable when 
an employee became totally and permanently disabled during the life of the 
policy, though proof of such disability was not furnished until after the policy 
had been canceled.” 

[5-7] It is finally insisted that the court erred in refusing to give appel- 
lants’ instruction numbered 5, which was to the effect that the recovery could 
im no event exceed “the aggregate sum of the monthly payments provided for in 
the policy after August 15, 1933 (the date upon which proof was furnished), to 
ome, and for this reason the statutory penalty of 12 per cent. should not have 
Neen imposed, and no attorney’s fee should have been allowed. It appears, 
however, from what has already been said, that the right of recovery begins, not 
on the date the proof was furnished, but as was said in the Foster Case, supra, 
upon causation of the injury (or disability).” This being a case in which the 
msurer has denied any and all liability under the policy, the right existed to sue, 
not merely for installments of benefits, but for the total indemnity for which 
the policy provides. Etna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S. W. 335; 
Etna Life Ins. Co. v. Davis, 187 Ark. 398, 60 S.W.(2d) 912. 
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The penalty was, therefore, properly imposed, and the attorney’s fee was 
properly allowed. 

The judgment must therefore be affirmed, and it is so ordered. 

On Rehearing. 

[8] We are asked to modify the judgment in this case to the extent of 
allowing only the present vaiue of the installmtnts to be paid under the policy 
of insurance, rather than the total amount thereof, as was done under the orig- 
inal opinion. This request is made upon the authority of the case of Metropoli- 
tan Life Ins Co. v. Harper (Ark.) 70 S.W.(2d) 1042, where it was held that the 
present value—and not the total value—of the installments should be paid. In 
that case, however, the insured, who had become disabled, was alive and, under 
his policy, was entitled to benefits to be paid weekly for a given period. But in 
the brief which raises the question here stated, it is conceded that, “If Ward 
had died while his policy was in force he would have been entitled to $1800 (the 
amount recovered).” This admission is based upon the provision of the policy 
of insurance to that effect reading as follows: “In the event of the death 
of the insured during the period of total permanent disability, any installments 
remaining unpaid shall be payable to the designated beneficiary.’ 

The original — affirmed the finding that the insured did die while the 
policy was in effect, and there is no occasion, therefore, to modify the original 
opinion; and the scan for rehearing is, therefore, overruled. 


RUST v. METROPOLITAN LIFE INS. CO. 
Superior Court of Delaware. Sussex. Oct. 26, 1934. 
175 Atlantic Reporter 198. 
1. INSURANCE. 

Insured’s failure to disclose conditions affecting the risk of which he is aware 
makes contract voidable at insurer’s option. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

2. INSURANCE. 

Where insured, in answer to questions in application for health policy as to 
his health and consultation of physicians, stated he had a little stomach trouble 
and had consulted several physicians about it, but failed to disclose that he had, 
about ten times, consulted specialist who found duodenal ulcer, and had consulted 
hospital staff in regard to health various times, answer held evasion of facts 
material to risk, rendering policy voidable at insurer’s option. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE. 

Insurer’s refusal to consider itself bound by health policy held election to 
treat it as void for insured’s failure to disclose material facts as to health im 
application for policy. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

Suit by Edward B. Rust against the Metropolitan Life Insurance Company, a 
corporation of the state of New York. On motion for nonsuit. 

Motion granted. 

See, also, 172 A. 869. 

Richards and Reinhardt, JJ., sitting. 

James M. Tunnell, of Georgetown, for plaintiff. 

Frank M. Jones, of Georgetown, for defendant. 

Superior Court for Sussex County, Sums. Case No. 38, June Term, 1932 

REINHARDT, Judge, delivering the opinion of the Court. 

This is a suit upon an insurance policy purporting inter alia to insure the 
plaintiff against the risk of illness and the risk of certain types of surgical 
operations. 

At the close of the plaintiff's side of the case, the defendant moved for a 
non-suit upon two grounds. 

First, that the answers which plaintiff testified he gave to — agent tor the 
insurance Company in response to at least two of the questions in the applicé ition 
did not disclose to the ccmpany certain facts material to the ghee and) which 
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were within the knowledge of the plaintiff, and, therefore, the policy was voidabie 
at the option of the company. : 

Second, the plaintiff's evidence disclosed that after the execution by him on 
July 31, 1931, of the application for insurance and prior to the execution of the 
policy and payment of the premium, plaintiff consulted a physician on August 
11, 1931, in regard to his then illness and that he did not disclose this fact. to 
the defendant insurance company. 

The defendant contends that this consultation of a physician by plaintiff as 
aforesaid indicates a material change in the condition ef his health 
date of the application and the date of the policy and imposes upon him the 
duty of fully informing the defendant company of his consultation with the 


physician, and that his failure to do so makes the policy voidable at the option 
of the company. 


[i] It is a rule of law in almost every jurisdiction that insurance policies 


are contracts in which the utmost good faith is required both on the part of the 
insurer and the insured. A failure by the insured to disclose conditions affecting 
the risk of which he is aware makes the contract voidable at the insurer’s option. 
Stipcich v. Metropolitan Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 513, 72 L. Ed. 895. 

In Equitable Life Assurance Co. v. McElroy (C. C. A.) 8&3 F. 631, 636, the 
Court said: 


between the 


“In other words, the honesty, good faith, and truthfulnes of the person whose 
life is insured form the actual foundation of the agreement of life insurance. It 
is for this reason that contracts of life insurance are said to be uberrime fide 
[of the utmost good faith], and any material misrepresentation or concealment 
is fatal to them. * * * The nature of this contract, the insurance of a man’s life, 
the perfect familiarity of the man himself with the condition of its subject- 
matter, his own life, the ignorance of the insurance company concerning it, and 
its necessary reliance in making the contract upon his good faith, honesty, and 
truthfulness, impose upon him the duty of disclosing to the company every fact 
material to the risk which comes to his knowledge at any time before the contract 
is finally closed. An intentional omission to discharge that duty * * * necessarily 
avoids the contract. * * *” 

|2] In the instant case the application contained a number of questions. Two 
of them were as follows: 

Question 25—“Are you now affected with any form of-bodily or mental 
disease, disorder, infirmity or impairment?” 

Question 27—“Have you within the last five years had medical or surgicat 


advice or treatment or any departures from good health? . 

These questions were not ambiguous and they called for a frank, full and 
plain statement of the facts surrounding the plaintiff's condition of health 
throughout the period of five years prior to the date of the application. The 
plaintiff testified that his answer to each of the questions was: “I had a little 
stomach trouble which I called heartburn and I had consulted several doctors 
about it.” This answer of plaintiff to questions 25 and 27 comprises all the facts 
concerning the condition of his health, which were disclosed by the plaintiff to 
the Insurance Company. Yet, the plaintiff on cross-examination admitted that 
he had consulted a Dr. Eberhardt, a specialist in Philadelphia, approximately 
ten times over a period of about four months and within less than a vear of the 
date of the policy. The plaintiff further admitted that Dr. Eberhardt had 
diagnosed the plaintiff's illness as caused by a duodenal ulcer. The plaintiff 
admitted that none of these facts were disclosed by him to the insurance company. 

The plaintiff further admitted on cross-examination that he had consulted Dr. 
Beebe and the Hospital Staff at Lewes, Delaware, in regard to his health at 
Various times between February 28, 1928, and June 28, 1928, and that he had not 
disclosed these facts to the Insurance Company. 

_ The plaintiff further admitted on cross-examination that on August 11, 1931, 
just tour days before the date of the policy, he consulted Dr. Metzler at 
Bridgeville, Delaware, in regard to the then condition of his health, and that he 


= a disclose to the Insurance Company the fact that he had consulted Dr. 
Metzler. 
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The plaintiff further testified that he had had stomach trouble for twelve or 
thirteen years and that this fact was not disclosed to the Insurance Company. 

It must not be forgotten that the policy which the plaintiff sought to obtain, 
insured against the risk of sickness or disease. It was therefore, of the utmost 
importance to the company to be fully informed as to what diseases, and how 
many attacks of illness the plaintiff sustained and the amount, nature and 
character of the medical treatment he required during the period five years prior 
to the date of the application for insurance. 

As a result of this failure on the part of the plaintiff, we are forced to the 
conclusion that the answer of the plaintiff to questions 25 and 27 in the applica- 
tion was an evasion of the real facts concerning his condition of health. 

[3] The facts not disclosed by the plaintiff to the Insurance Company were 
all material to the risk and under the reported cases, such a failure on the part 
of the plaintiff to make full disclosure renders the policy voidable at the option 
of the company. The company’s refusal to consider itself bound by the policy 
is an election to treat it as void. We are constrained to grant the motion fot 
the nonsuit, and it is so ordered. 





















































BRIDGES v. MUTUAL BENEFIT HEALTH & ACCIDENT ASS'’N. No. 236i3. 
Court of Appeals of Georgia, Division No. 2. Sept. 20, 1934. 
176 Southeastern Reporter 543. 
INSURANCE. 


In suit on health and accident policy covering disability resulting from disease 
cause of which originated more than 30 days after effective date of policy, 
evidence authorized inference that plaintiff's disability originated less than 30 days 
after effective date of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Error from Municipal Court of Atlanta; L. Z. Rosser, Judge. 

_ Suit by W. G. Bridges against the Mutual Benefit Health & Accident .\sso- 
ciation. Judgment for defendant, and plaintiff brings error. 

Affirmed. 


















































See, also, Dillon y. Continental Trust Co., 175 S. E. 652. 

I. S. Griffith and Carpenter & Ellis, all of Atlanta, for plaintiff in error. 

Little, Powell, Reid & Goldstein and James K. Rankin, all of Atlanta, jor 
defendant in error. 




















Syllabus Opinion by the Court. 

STEPHENS, Judge. 

Upan the trial of a suit by the insured against the insurer to recover on a 
health and accident policy for an alleged permanent disability consisting in the 
paralysis of the plaintiff, where the only defense of the defendant insurance 
company was that the policy, as respects disability, provided for insurance against 
a “disability resulting from disease the cause of which originates more than thirty 
day after the effective date of this policy,” which was, as provided in the policy, 
the date of the delivery and acceptance of the policy by the insured, and where 
there was adduced evidence consisting of the testimony of employees oi the 
defendant insurance company of the character indicated in paragraph 2 above, 
which tended to show that the policy was issued and signed at the home office of 
the company on August 23, 1932, and was mailed to the plaintiff from the local 
office of the company in Atlanta, Ga., on August 29th of that year, and that the 
effective date of the policy by delivery to, and acceptance by, the insured was 
necessarily at a date not earlier than August 29, 1932, and where there was alsv 
adduced evidence that the disability of the plaintiff originated on the 21st day 
of September, 1932, the inference was authorized that the plaintiff's disability 
did not originate more than thirty days after the effective date of the policy. 

4. The verdict found for the defendant was authorized and no error appears. 
Judgment affirmed. 

Jenkins, P. J., concurs. 
Sutton, J., concuring specially. 
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HILL v. CONNECTICUT GENERAL LIFE INS. CO. OF HARTFORD, 
CONN. No. 233. 
Supreme Court of North Carolina. Oct. 10, 1934. 
176 Southeastern Reporter 269. 
INSURANCE. 

Evidence that insured performed duties of his employment regularly and 
continuously until termination of insurance policy held to preclude recovery thereon 
after his death on ground that he became permanently and totally disabled before 
its termination. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Superior Court, Johnston County; Parker, Judge. 

Action by Kittie P. Hill, individually and as administratrix of the estate of 
David H. Hill, deceased, against the Connecticut General Life Insurance Company 
of Hartford, Conn. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

This is an action to recover on a policy of insurance issued by the defendant 
on October 25, 1930, by which the defendant agreed to pay to plaintiff's intestate, 
as the insured in said policy, the sum of $1,000, provided the insured should 
become permanently and totally disabled, while the policy was in force, and before 
the insured had attained the age of sixty years, to pursue any occupation for wages 
or profit. 

The policy was in full force and effect from the datz of its issue until the 
30th day of April, 1932, when, according to its terms, it terminated. The insured 
died on September 26, 1932, at the age of thirty-nine years. 

It is alleged in the complaint that prior to the termination of the policy, and 
before the insured had attained the age of sixty years, he became permanently 
and totally disabled to pursue any occupation for wages or profit, and that for 
that reason under the terms of the policy the defendant became indebted to the 
insured in the sum of $1,000. This allegation is denied in the answer. 

All the evidence at the trial showed that from the date of the policy until it 
terminated according to its terms, the insured was regularly and continuously 
employed by the Sanders Motor Company as an automobile salesman; that during 
said time, the insured was regularly and continuously at work for his employer, 
receiving pay for his work in accordance with the terms of his employment; 
and that after he left the empioyment of the Sanders Motor Company, until the 
day of his death, he was regularly and continuously employed. He performed 
the duties of his employment and received wages for his work. 

'here was evidence tending to show that for several months prior to the 
termination of the policy, and while the same was in force, the health of the 
insured was greatly impaired by a disease, which was progressive in its nature, 
ad ultimately resulted in his death, but that notwithstanding his impaired health, 


the insured continued at work, and earned. wages which were paid by his 
employer. 


At the close of all the evidence, the motion of the defendant for judgment 
as of nonsuit was allowed. 


. From judgment dismissing the action, the plaintiff appealed to the Supreme 
Court 


E. G. Hobbs, of Selma, and E. J. Wellons, of Smithfield, for appellant. 

J. M. Broughton, of Raleigh, for appellee. 

Connor, Justice. 

The judgment of nonsuit, dismissing this action, is affirmed on the authority 
of Boozer vy. Assurance Society. 206 N. C. 848, 175 S. E. 175, and Thigpen v. 
Insurance Company, 204 N. C. 551, 168 S. E. 845. 
_ These cases are easily distinguished from Carter v. U. S. (C. C. A.) 49 
F.(2d) 221. In the latter case, there was evidence tending to show that, while 
the policy was in force, the insured accepted employment, and attempted to per- 
lorm the duties of his employment, but was forced because of his disability to 
abandon his work. In the instant case, as well as in the cited cases, all the 
evidence showed that the insured not only accepted employment, but performed 


the duties of his employment regularly and continuously, while the policy was 
in force. 
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The evidence in the instant case failed to sustain the allegations of the com- 
plaint which were sufficient to constitute a cause of action. By the terms of 
the policy, defendant was liable to plaintiff's intestate only if he became both 
totally and permanently disabled to pursue any occupation for wages or profit. 
The evidence failed to show that he became totally disabled, and, for that 


reason, the action was properly dismissed by judgment of nonsuit. 
Affirmed. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. PAYNTER. 
Court of Appeals of Kentucky. Oct. 12, 1934. 
75 Southwestern Reporter (2d) 335. 
INSURANCE. 

Where mutual life policy provided that upon proof at home office that total 
permanent disability had lasted 90 days, payment of future premiums would be 
waived and insured would be paid $150 monthly during continuance of such 
disability, insured who paid premium due on November 10, 1931, and on December 


22, 1931, submitted proof of total disability from July 28, to November 24, 1931, 


due to typhoid fever, and was paid $150 by insurer, held not entitled to recover 
premium paid on ground that by waiving condition precedent to payment of $150, 
insurer also waived condition relating to waiver of payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Harlan County. 

Suit by Dr. Charles Calep Paynter against the Pacific Mutual Life Insurance 
Company of California. Judgment for plaintiff, and defendant moves for the 
allowance of an appeal. 

Motion allowed, judgment reversed, and cause remanded for further pro- 
ceedings. 

William Marshall Bullitt, Bruce & Bullitt, and Charles J. White, all of 
Louisville, for appellant. 

J. C. Baker, of Harlan, for appellee. 

Perry, Justice. x 

This is a motion for the allowance of an appeal to the Pacific Mutual Life 
Insurance Company of California from a $375.10 judgment of the Harlan circuit 
court awarding recovery of a premium payment in that amount made by the 
appellee, Dr. Charles Paynter, on November 10, 1931. 

This action was submitted to the trial court without a jury on the pleadings 
and an agreed statement of facts, by which it is shown that Dr. Paynter Was 
totally disabled with typhoid fever from July 28, 1931, to November 24, 1931, 
and that on December 22, 1931, he made and mailed to the appellant, the Pacific 
Mutual Life Insurance Company of California (hereinafter called for con- 
venience the company), proof of this total disability, which was’ received by 
it at its home office at Los Anggles, Cal., on January 4, 1932. 

It is further shown by the agreed stipulation of facts that Mrs. Paynte 
on October 23, 1931, wrote Mr. Thomas H. Wall, the company’s general agent 
at Ashland, Ky., wherein she advised him that Dr. Paynter had a premium 
falling due November 10 on his policy No. 671946 carried with the company, 
and that “on the first day of August Dr. Paynter was taken ill with typhoid 
fever. He is still unable to resume his regular duties, this making it quite 
impossible for us to meet the regular payment on this policy.” This letter, 
written somewhat more than two weeks before this annual policy premium 
became due and payable, by its very language clearly shows that it was not 
meant nor intended as a notice or as proof given the company’s agent that 
Dr. Paynter’s condition was then one of total disability, by reason of his 
having thus suffered a typhoid fever illness, as the letter advised that Dr. 
Paynter’s condition was at such time only such that he was “unable to 
resume his regular duties”; nor could the language of the letter, that the doctor 
was then unable to resume his regular duties, be construed to mean that his 
condition was then one of total disability, nor even as a notice given by it, 
predicting a continuance of the doctor’s disability until November 10 next, 
the date upon which the policy premium would be due and have to be paid, 
nor could this language of the letter be fairly construed as a request by the 





Ye 
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writer that the company should, because of Dr. Paynter’s having been 
stricken with fever on August 1 and his being then unable to assume _ his 
regular duties, waive payment of the annual premium by insured, soon falling 
due on November 10. Clearly Mrs. Paynter’s letter was written for no such 
purpose as giving notice that Dr. Paynter was then or would likely continue 
to be for a longer time totally disabled, nor did she request that her letter be 
forwarded by the Ashland agent, to whom written, to the home office as 
furnishing the company such proof, but rather was it sent to the agent only 
as an inquiry as to how Dr. Paynter could best arrange for the payment 
of his policy premium then soon becoming due on November 10. The reply 
to this letter, written by the company’s agent, only undertook to advise Mrs. 
Paynter as to an available way in which the insured might arrange to take 
care of his premium. It contamed no language indicating that Mrs. Paynter’s 
letter was treated or recognized as meant or intended by her as furnishing 
notice or proof to the company that the insured, Dr. Paynter, was either 
then or would remain totally disabled for a 90-day period, or be in such 
disabled condition on November 10, the due date of his premium, by reason 
of his reported fever illness of August 1. 

The policy issued by the appellant company to Dr. Paynter on November 
10, 1927, provided that in consideration of an annual premium payment of 
$375.10, it promised to pay the sum of $10,000 to Jane S. Paynter, his named 
beneficiary (wife of the insured), upon his death, and also by its further terms 
contracted and provided that: “Should the Insured * * * become permanently 
totally disabled, * * * the Company (upon proof furnished that such disability 
had lasted not less than 90 days), subject to the conditions set forth, will 
waive the payment of all future premiums required under the conditions of 
the Policy as they become due and pay the Insured a monthly income of 
$150.00, such waiver to be effective and the first of such monthly income 
payments to become due and the period of liability to commence as of the 
date of receipt at the Home Office of the Company of due written proof 
of such disability and a subsequent payment to be made on the first day of 
each month thereafter during the continuance of such disability.” 


On December 22, 1931, Dr. Paynter submitted the required written proot 
of his having suffered a condition of total disability by reason of his typhoid 
fever attack lasting from July 28, 1931, to November 24, 1931. This proof 
was received by the company at its home office on January 4, 1932, when it 
paid to Dr. Paynter the sum of $150 as a compliance with the conditions of 
the policy providing that it would pay the insured a monthly income of $150, 
“to become due and the period of liability to commence as of the date of 
receipt at the Home Office of the Company of due written proof” of total 
disability (which has lasted not less than 90 days) and a subsequent payment 
the first of each month thereafter of $150 during the continuance of the 
insured’s total disability. 

It is to be noted that the $375.10 premium falling due on November 10, 
1931, was at such time paid the company by the insured. Also, that no proot 
of the insured’s disability was furnished the company by the insured until 
December 22, 1931, practically a month after the time when, according to 
the agreed statement of facts, his total disability had ended on November 24. 
Also, it is to be noted that under the terms of the policy, the company’s 
liability to make waiver of payment of premium by the insured or for 
payment of the $150 monthly compensation was only to become effective 
upon written proof being received at the company’s home office of the 
insured’s continuous total disability having been suffered for a period of 90 
days and of its continuance after and beyond such 90-day period until a 
premium payment should become due, when the insured would, during such 
continued period of disability, after proof given, be entitled to receive the 
stipulated monthly compensation and also to a waiver of premiums upon 
the policy becoming due during the period of such continued disability, after 
the required proof of it was received. It is here shown that no proof, as 
required, of such total disability was given by Mrs. Paynter’s letter of 
October 23 or given later on October 28 of the insured’s having then, at that 
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date, suffered total disability for a period of 90 days, nor was proof given of 
its continuance to the date of November 10, when the annual premium fell 
due. No such proof was ever furnished the company of the doctor’s di: sability 
during this nearly 4-month period until December 22, after the insured’s dis- 
ability had terminated. Under these facts and the conditions named in the 
policy as to giving proof, upon which the company agreed to waive payment of 
premiums, the company was under no liability to refund a premium theretofore 
paid it at a time when it had received no proof that the insured had then under- 
gone a 90-day period of total disability, by reason of which the insured was then 
in position to ask of the company a waiver of premium, as by the terms of the 
policy the company’s liability for the payment of such compensation or waiver of 
premium was to become effective only from and after the receipt at the home 
office of the required proof, from which time only it promised to thereaiter pay 
compensation and to waive payment of premium during the continuance of insured’s 
total disability. 

The appellee contends that, inasmuch as both the right to have waiver o/ pre- 
mium and also the monthly compensation are provided under the one and _ the 
same condition named in the policy, the company having paid the insured the 
amount of one month’s compensation upon its receipt of written proof of the 
insured’s disability on January 4, when under the terms of the policy it was then 
not liable therefor, its act of payment constituted a waiver of the giving by the 
insured of proof to the company in accordance with the terms of the policy and 
that, it being a waiver of proof as a condition upon which it should pay him the 
monthiy compensation, such act of compensation payment constituted also at the 
same time a waiver of the policy’s terms as to the furnishing of proof in order 
to obtain the company’s waiver of payment of premium. Upon such grounds the 
insured argued that he was entitled to have a refund to him of the $375.10 pre- 
mium he had paid the company. . 


Upon submission of the cause to the court, it upheld such contentioii and 
adjudged that the insured should recover from the appellant company the premium 
paid it in the sum of $375.10, with interest at 6 per cent. from November 10, 
1931, until paid. 

Complaining of this judgment as improper, the appellant has moved for an 
appeal, seeking its reversal. 

Considering the agreed fact that Dr. Paynter had not furnished the required 
proof of his disability to the appellant at its home office, prior to his paying the 
premium on its due date to the company and also knowing the provisions of the 
policy, that the insured’s right to a waiver of premium payments by the company 
was not to become effective except from and after the date of its receipt of due 
written proof of total disability and during the coitinuance thereafter of such 
disability, we conclude that the insured was here without legal right to demand a 
refund of the premium paid the company during his period of disability, as to 
which he had furnished no proof as required at the time of payment and that the 
premium should not, under the circumstances, have been waived by the company. 
The policy clearly by its terms makes no provision for the refunding of premiums 
paid, but only provides that it will, upon the performance by the insured of the 
precedent conditions named, waive payment of premiums by the insured becoming 
due and payable after the effective date of the company’s receipt at its home office 
of such required proof, 

In the case os Peoria Life Insurance Co. v. Bergholm (C. C. A.) 50 F.(2d) 

, Id., 284 U. 489, 52 S. Ct. 230, 231, 76 L. Ed. 416, relied on by appellant, the 
es held that ane the policy provided for waiver of premium payment yet, 
if the insured did not furnish proof prior to the default in the payment of pre- 
miums, that the policy would lapse because of nonpayment of premiums even 
though the insured were entitled to disability benefits had he furnished such proof. 
In so holding the Supreme Court said: “And to discharge the insured from the 
legal consequences of a failure to comply with an explicitly stipulated requirement 
of the policy, constituting a condition precedent to the gr anting of such relief by 
the insurer, would be to vary the plain terms of a contract in utter disregard ot 
long-settled principles.” 

Also, in the case of Egan v. New York Life Insurance Co. (D. C.) 60 F.(2d) 
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268, was it likewise held, as stated in brief of appellant, that “furnishing proof 
of disability before lapse of the policy was a condition precedent to the waiver 
of premiums under a policy providing for waiver only in the event of the com- 
pany’s receiving proof of disability before default.” In accord therewith, see 
Smith v. Missouri State Life Insurance Co. (1932) 134 Kan. 426, 7 P.(2d) 65; 
Northwestern Mutual Life Insurance Co. v. Dean (1931) 43 Ga. App. 67, 157 
S. E. 878; Orr v. Mutual Life Insurance Co. of N. Y. (D. C.) 57 F.(2d) 901; 
Hall v. Acacia Mutual Life Ass’n (1932) 164 Tenn. 93, 46 S.W.(2d) 56; Berry 
y. Lamar Life Insurance Co. (1932) 165 Miss. 405, 142 So. 445, 145 So. 887; 
Mutual Life Ins. Co. v. Hebron (1933) 166 Miss. 145, 146 So. 445. 

The provisions of the policy quoted, supra, can clearly only mean that the 
period from which the insurance company may become obligated to make waiver 
of payment of premiums and for the monthly payment of disability compensation 
is only from date of receipt at the home office by the company of due written 
proof of total disability. 

The case cited and relied on by appellee, Home Life Insurance Co. et al. v. 
Kevs, 187 Ark. 796, 62 S.W.(2d) 950, we consider distinguishable in its facts 
from the one before us, as well as in the provisions of its group policy, which 
recites the conditions upon which the company would waive payment of premiums. 
However, assuming the fact as to failure of proof made of’ disability and the 
terms of the policy there requiring proof to be analogous to those tound here, we 
are yet not inclined to approve so broad a rule of construction of the policy con- 
tract as that therein announced. It adopted and quoted with approval the rule as 
announced, Minnesota Mutual Life Insurance Co. vy. Marshall (C. ¢. A.) 29 F.(2d) 
977, 978, as follows: “The right of the insured to have his premiums discontinued 
during disability is one that he had paid for. To make its operation depend upon 
the time of proof of disability, and not upon the time of disability itself, which 
was the real thing that he was protecting himself against, renders the provision of 
the policy under construction inoperative and the right of no value.” 

Rather, we approve the construction given the involved terms of the policy as 
announced in the cases cited, supra. 

Here it is sufficient to say that we have found the insured in the instant case 
has in nowise performed the conditions provided by the terms of the policy, upon 
the performance of which the company only agreed to make waiver of paymeut of 
the premium. Also, the policy in nowise provides for refunding a premium paid 
through failure of the insured to perform the conditions stipulated as precedent in 
the policy before the company should become liable for waiver of premium. 

We are, therefore, for the reasons indicated, clearly of the opinion that the 
court erred in adjudging the appellee entitled to recover a refund of the policy 
premium paid the appellant, without his having complied with the conditions of the 
policy, upon which, according to its terms, the insured’s right to waiver depended. 
Accordingly, appellant’s motion for an appeal is sustained, the appeal granted, the 


judgment reversed, and case remanded for proceedings consistent with this 
opinion. 


JONES v. METROPOLITAN LIFE INS. CO. No. 4828. 


Court of Appeal of Louisiana. Second Circuit. Nov. 2, 1934. 
tea! 157 Southern Reporter 147. 
2 INSURANCE. 


Under provision of group policy that after receipt of proof of disability insurer 
would make regular monthly payments to insured, insured was not entitled to 
‘tmp payment from time intervening from date of accident until proof was made, 
but only to monthly payments payable after proof was made. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 


Under statute providing that payments on disability policies cannot be deferred 
more than thirty days from notice and proof of disability, insured held entitled to 
Payments beginning thirty days after insurer’s receipt of proof of disability and for 
penalty provided in statute for failure to make payments, although policy provided 
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that three months after receipt of proof payments would be made (Act No. 310 
of 1910). 


(For other cases, see Insurance, Dec. Dig. §§ 152[3], 602.) 

Appeal from Eleventh Judicial District Court, Parish of Sabine; John B. 
Hill, Judge. 

Action by Dewey Jones against the Metropolitan Life Insurance Company. From 
the judgment, the defendant appeals. 

Affirmed as amended. 

Jackson & Smith and Chas. L. Mayer, all of Shreveport, and Fraser & Carroll, 
of Many, for appellant. 

Stephens & Gahagan, of Natchitoches, and Pickett & Moore, of Many, for 
appellee. 

Drew, Judge. 

Plaintiff is the holder of a certificate of insurance in the sum of $1,000, under 
2 contract of group life insurance issued by the defendant to cover the employees 
of the Long-Bell Lumber Company. The following pertinent provisions are con- 
tained in the policy: 

“Total and Permanent Disability Benefits : 

“Under the terms of the Group policy mentioned on page one of this Certificate, 
any employee shal! be considered totally and permanently disabled who furnishes 
due proof to the Company that, while insured thereunder and prior to his sixtieth 
birthday, he has become so disabled as a result of bodily injury or disease, as to 
he prevented permanently from engaging in any occupation or from performing any 
work for compensation or profit. 

“Three months after receipt of such proof, the Metropolitan Life Insurance 
Company will pay to such employee, in lieu of the payment of the insurance under 
said policy at his death, equal monthly installments, the number and amount of 
such installments to depend upon the amount of insurance in force on the life of 
such employee at such date, as shown in the following table: 


Amount of Number of Amount of each 
Insurance Installments Installment 
$ 500.00 20 $25.52 
750.00 30 25.88 
1,000.00 40 26.25.” 


On February 12, 1932, plaintiff was struck on the head by a falling limb from 
a tree and received a severe head injury which is admitted to have totally disabled 
him to perform manual labor. 

On January 26, 1933, defendant received its first notice of the injury, and, on 
February 15, 1933, it received a statement of the claim and proof of the disability. 
On April 26, 1933, and monthly thereafter, defendant paid to plaintiff the sum of 
$26.25, as called for in the policy. 

On May 20, 1933, plaintiff filed this suit praying for judgment in the sum of 
$787.50, plus interest, and $250 as attorney’s fees. The $787.50 is arrived at by 
plaintiff by adding fifteen months, at $26.25 per month, plus a penalty of 100 per 
cent. for failure to pay the installments within thirty days after the making of 
proof on February 15, 1933. Plaintiff contends that when this proof was made, all 
monthly installments from the date of the accident to the date of making proof, 
plus the two intervening months before payment was made, were due in a lump sum. 
He figured the number of months at fifteen, when in fact there had been only four- 
teen. His claim for penalties and attorney’s fee is based on Act No. 310 of 1910. 

Plaintiff further contends that the blow which he received on his head inca- 
pacitated him from making proof at an earlier date, due to the fact that his mind 
was not right until after an operation was performed, just prior to making proof. 
The only testimony offered on this point is by plaintiff himself and is not convinc- 
ing, but to the contrary, it is contradictory. We therefore dismiss this last con- 
tention from the case as not proved. 

Defendant contends that under the plain language of the contract of insurance, 
the making of proof of disability is a condition precedent, and nothing was due 
plaintiff until after proof was made, and then the monthly payments should begin. 

On the trial below, it was agreed by the attorneys for both plaintiff and de- 
fendant that if attorney’s fees were allowed, they should be fixed at $50. The lower 
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court rendered judgment for the amount prayed for, including $250 as attorney’s 
fees, and defendant has appealed. 

[1-3] The award of $250 as attorney’s fees was erroneous and contrary to the 
stipulations of both counsel for plaintiff and defendant. The award for fifteen 
months back pay was likewise erroneous, as there were only fourteen months which 
had intervened between the time of the accident and the first payment made by 
defendant on April 26, 1933. The plain language of the contract, which is unam- 
biguous, is that three months after receiving proof of disability, defendant will be- 
gin paying plaintiff equal monthly payments of $26.25 per month, and not after re- 
ceiving the proof that it will pay for the time intervening from the date of the 
accident until the proof ‘was made. 

[4] The first payment was made on April 26, 1933, or seventy days after the 
payment became due. Plaintiff contends that under Act No. 310 of 1910, the pay- 
ment should have been made within thirty days, and failure to make same within 
thirty days after the payment became due, entitled him to the penalties provided 
by said Act No. 310. Defendant contends that under the wording of the contract, 
payment was not due until ninety days after the date of making proof, and cites 
in support of its contention the cases of Kiblinger v. American National Insurance 
Company, 171 La. 560, 131 So. 671, and Phillips v. Mutual Life Insurance Company 
(La. App.) 155 So. 487. The cited cases are easily differentiated from the case at 
bar and are not authority for defendant’s contention in this case. In the Kiblinger 
Case the contract of insurance specifically provided that no payment was due un- 
less the insured had suffered total disability for a period of at least six months. 
In the Phillips Case the contract specifically provided that no payment would be 
due or made for the first three months of total disability. 

The contract in the case at bar has no similar provision and provides that pay- 
ment will be made upon the furnishing of proof of disability, but gives to the 
insurer the right to withhold payment for a period of three months. 

\ct No. 310 of 1910 provides in substance that no insurance company shall 
write policies insuring against loss on account of accident or sickness wherein pay- 
ment is deferred longer than thirty days from notice and proof to the insurer in- 
forming the insurance company of the sickness or disability entitling the insured 
to payment under the terms of the policy. Defendant’s contract gives itself three 
months within which to do that which Act No. 310 of 1910 says shall be done within 
thirty days, under penalty of paying double the amount, plus reasonable attorney’s 
fees. 

We are convinced the penalty should be inflicted and do not consider this a 
case to he governed by the rule in Massachusetts Protective Association v. Ferguson, 
168 La. 271, 121 So. 863; or in Crowe v. Equitable Life Assurance Society, 179 La. 
444, 154 So. 52, for it, to our minds, is evident that the contract, in so far as the 
time for payment is concerned, is in direct conflict with Act No. 310 of 1910. Plain- 
tiff is therefore entitled to judgment for two months pay from February 15, 1933, 
io April 15, 1933, at the rate of $26.25 per month, or $52.50, plus a penalty of $52.50, 
making a total of $105; and he is also entitled to attorney’s fees im the sum of $50, 
as agreed on in the lower court by both plaintiff and defendant. 

It is therefore ordered, adjudged, and decreed that the judgment of the lower 
court he amended by reducing the award in favor of plaintiff in the sum of $787.50 
to the sum of $105; and reducing the amount of attorney’s fees from $250 to $50; 
and, as amended, the judgment of the lower court is affirmed; cost of appeal to be 
paid by appellee. 


MERIWETHER v. COLUMBIAN MUT. LIFE INS. CO. No. 4816. 
Court of Appeal of Louisiana. Second Circuit. Nov. 2, 1934. 


157 Southern Reporter 156. 

1. INSURANCE. 
_ Policy clause requiring submission to insurer of satisfactory proofs indicat- 
ing complete fracture of arm bone as condition to liability held not to give 
insurer right to arbitrarily decide that proofs submitted were unsatisfactory. 

(For other cases, see Insurance, Dec. Dig. § 543.) 
2. INSURANCE. 4 

Fracture of insured’s arm veld not “complete fracture” permitting recovery 
under policy clause providing coverage for such injury, where testimony of 
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insured’s physicians that fracture was complete, although fracture was not 


discernible from touch, and approximation was perfect, was contradicted by 
testimony of X-ray experts that X-ray plates submitted to insurer showed only 
incomplete fracture. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 
Judge. 

Action by Victor T. Meriwether against the Columbia Mutual Life Insur- 
ance Company. From an adverse judgment, plaintiff appeals. 

Affirmed. 

R. J. Newson, of Shreveport, for appellant. 

E. W. & P. N. Browne, of Shreveport, for appellee. 

TALIAFERRO, Judge. 

Plaintiff held a policy of $2,500 in defendant company wherein it is stipulated: 

“The Company will pay the Assured one-twentieth (1/20) the principal sum 
insured upon receipt of satisfactory proofs at its Home Office, including an X- 
Ray photograph, indicating the complete fracture of one of the long bones of 
the Arm at or above the wrist or the complete fracture of one of the long bones 
of the Leg at or above the ankle. 

“If satisfactory proof is furnished, the Company will allow $10.00 as reim- 
bursement of fee for X-Ray examination required. Payment of this benefit 
will not reduce the value of this policy.” 

He contends that he suffered a complete fracture of the long bone (ulna) 
of the left arm three or four inches above the wrist while said policy was in 
force, and timely submitted to defendant satisfactory proof thereof, including 
X-ray picture of the injured arm as required in the policy, and demanded pay- 
ment to him of $135 as provided therein. This demand having been refused 
by defendant, this suit was instituted to recover the double of said amount and 
attorney’s fees as authorized by Act No. 310 of 1910. 

Defendant denies that the proofs and X-ray picture submitted to it by plain- 
tiff disclosed that the bone of his arm was completely fractured, and denies, as 
a matter of fact, that said bone was completely fractured. 

Plaintiff's demands were rejected by the lower court and his suit dismissed. 
He appealed. 


This controversy revolves around the simple question of whether the injury to 
the ulna of plaintiff's left arm amounted to a complete fracture thereof. by 
“complete fracture,” according to medical dictionary, and one of the prominent 
physicians who gave evidence in the case, is meant: “A total separation of the 
boneal alignment of a given bone; one in which the bone is entirely broken across.” 

[1] Under the express terms of the policy, the proofs, including X-ray, to be 
furnished defendant at its home office, must be “satisfactory” to defendant, and 
must “indicate” a compiete fracture of the bone. On the face of this language it 
would seem that whether or not the proofs were “satisfactory” and “indicated” 
a complete fracture of the bone was left entirely to the decision of defendant. 
However, we do not think the insurance contract open to such a strict construc- 
tion. Certainly the decision of the insurer is not final in such circumstances; if 
that were true, the insured would be wholly at the mercy of the insurer regard- 
less of the true facts of his case. The insurer, under the terms of this policy, 
had not the right to arbitrarily and unreasonably take the position that the proofs 
submitted were not “satisfactory” and did not “indicate” a complete fracture; and 
here we might add that we do not think the defendant acted arbitrarily or without 
reasonable grounds when it declined to accede to plaintiff's demands. 

[2] The X-ray of plaintiff’s injured arm, with findings of one of the physi- 
cians consulted by him, was promptly sent to defendant’s home office in Memphis, 
Tenn. The physician’s finding was that the fracture was complete: but the X-ray, 
according to two radiologists of many years’ active experience in taking and 
interpreting X-ray pictures, and two others of lesser experience, did not confirm 
this physician’s opinion, but, on the contrary, only revealed an incomplete fracture 
of the ulna; and since it is shown that an X-ray picture of the bones of the arm 
will invariably reveal clearly any sort of fracture thereof, we are of the opinion 
that under the proofs submitted by plaintiff to defendant it was not “indicated” 
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that the fracture was complete. The X-ray accompanying the other proofs, wie 
interpreted by those most competent to do so, was at variance with plaintifi’s 
physician’s findings as to the character of the fracture. 

On the merits of the case, we think the preponderance of the evidence clearly 
with defendant. Two physicians who made physical examination of the injured 
arm were of the opinion, with some minor qualifications, that the ulna was com- 
pletely broken across. They state that by manipulation of the lower arm at the 
situs of the injury they could hear mild crepitus which they were of the belief 
arose from the broken ends of the bone grinding together, although they fouid 
the fracture not discernible from simple touch and the approximation perfect; 
there was no separation of the bone parts. 

It is shown that mild crepitus may be produced from an incompetent fracture, 
hardened tissues, ligaments, and muscles. In view of the fact that an X-ray pic- 
ture will unquestionably reveal fractures of the bones of the arm with such clear- 
ness that experienced roentgenologists may not err in interpreting them, and that 
in this case such specialists say the fracture is net complete, and in view of the 
fact that crepitus may spring from causes and conditions other than a complete 
fracture, we think plaintiff's physicians are mistaken in their diagnosis of the 
injury to his arm. 

One of plaintiffs physicians conceded that when there is doubt as to the 
existence or character of a fracture, the X-ray was resorted to to solve the 
doubt, and which would reveal the true condition of the injured bone; and that 
universities, hospitals, and surgeons generally use the X-ray, in the final analysis, 
to determine the nature and extent of all fractures. 

The judgment appealed from being correct, it is hereby affirmed, with costs. 


WROBEL v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. 
CORPORATION, Limited. 
Supreme Judicial Court of Massachusetts. Worcester. Oct. 25, 1934. 
192 Northeastern Reporter 498. 
3. INSURANCE. 


Clauses of accident policy are to be construed as constituting contract between 
parties intended to be complete and harmonious instrument designed to accomplish 
reasonable end, and every word and phrase must be presumed to have been em- 
ployed with purpose and be given meaning and effect whenever practicable. (G. 
L. Ter. Ed. c. 175, § 108). 

(For other cases, sce Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. , 

Under accident policy confining insurer’s liability to such consequences as come 
to insured directly and exclusively of all other causes from bodily injury, insured 
held not entitled to recover for neurofibroma where, according to trial judge’s find- 
ings, neupofibroma was not causally connected with injury received (G. L. Ter. 
Ed. c. 175, § 108). 

(For other cases, see Insurance, Dec. Dig. § 466.) 
8s. INSURANCE. 


_ Provisions of accident policy providing for total and partial disability, that dis- 
ability, to be total, must commence immediately on date of accident, operate con- 
tinuously and incapacitate insured utterly from performing his occupation and that 
disability is partial when it prevents insured from performing work substantially 
essential to his duties 60 days after receiving injury, held not incompatible (G. L. 
fer. Ed. c. 175, § 108). 

(For other cases, see Insurance, Dec. Dig. § 528.) 
6. INSURANCE. 


Partial disability clause of accident policy providing that if accidental injury 
shall within 60 days after injury wholly disable insured or shall, commencing on 
date of accident or immediately following total loss of time, prevent insured from 
performing work substantially essential to his occupation, insurer would pay, for 
period not exceeding 6 consecutive months, one-half of monthly accident indemnity, 
teld valid (G. L. Ter. Ed. c. 175 § 108). 


(For other cases, see Insurance, Dec. Dig. § 528.) 
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7. INSURANCE. 
_ Whether neurofibroma had any causal connection with injury so as to author- 
ize recovery upon accident policy held question of fact where evideiice 
flicting (G. L. Ter. Ed. c. 175, § 108). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

8. INSURANCE. 

Where total disability was due to fractures of fingers and to neurofibroma, ex- 
tent of total disability due to fractures of fingers, which injury alone was covered 
by accident policy, was question of fact where all physical facts were in evidence 
and trial judge saw plaintiff and examined his fingers and hand (G. L. Ter. Ed. 
c. 175, § 108). 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
G. INSURANCE. 
Finding that injury to index finger due exclusively to accident did not prevent 
insured from doing his work as draw-frame operator and spinner after lapse of 6 
months from date of injury held not unwarranted as matter of law, notwithstanding 
msured was totally disabled from such injury and from neurofibroma, but neuro- 
fibroma was not covered by accident policy (G. L. Ter. Ed. c. 175, § 108). 

(For ohter cases, see Insurance, Dec. Dig. § 670.) 


Exceptions from Superior Court, Worcester County; W. A. Burns, Judge. 

_Action of contract upon a policy of accident insurance by Anthony Wrobel 
against the General Accident, Fire & Life Assurance Corporation, Limited. Finding 
for the plaintiff in the sum of $680.99, and plaintiff saved exceptions. 

Exceptions overruled. 

E. A. Ryan, of Worcester, for plaintiff. 

S. B. Milton, of Worcester, for defendant. 

Rucc, Chief Justice. 


Was €0 


This case comes before us on the exceptions of the plaintiff, who seeks to re- 
cover upon a policy of accident insurance. The trial judge made these findings: 
The defendant issued to the plaintiff a policy of accident insurance. The plaintiff 
suffered an injury solely through external, violent and accidental means on March 
27, 1931. That injury consisted in the fracture of the middle phalanges of the in- 
dex and second fingers of the right hand. The occupation of the plaintiff was draw- 
frame spinner and operator. Three weeks after this there appeared on his right 
wrist a bunch termed a neurofibroma. For its removal two operations were per- 
formed, the first in September, 1931, and the second in November, 1932. The me- 
dian and ulna nerves were affected and at the time of the trial the fingers which 
were broken were stiff, the thum was affected and the plaintiff was unable to per- 
form the work of a draw-frame operator and spinner. The accident did not cause, 
nor have causal relation to, the neurofibroma. The injury totally disabled the plain- 
tiff for six months and partially disabled him for an additional six months. A 
general finding was made for the plaintiff and damages in accordance with the 
policy were assessed on the basis of the findings. 

The chief controversy at the trial appears to have been whether the neurofi- 
hroma resulted from the injury which broke the fingers, or from an independent 
cause. The testimony on this point came chiefly from physicians and surgeons and 
was in considerable conflict. The trial judge examined the right hand of the plain- 
tiff. There was evidence that the fractures of the fingers were comminuted and 
not compound and did not extend into the joint, and that there was no surface 
disturbance or injury. 

These findings mean that the condition of inability of the plaintiff at the time 
of the trial and for a period subsequent to six months immediately following the 
injury to perform the work of his employment was not due to the accident but was 
due to the neurofibroma, which appeared three weeks after the accident and had 
no causal connection with the accident. Since this is an action at law, these find- 
ings must stand and be accepted as true provided there is any evidence to support 
them. Moss v. Old Colony Trust Co., 246 Mass. 139, 143, 140 N. E. 803. 

The defendant by its policy of insurance described the plaintiff as a “Draw- 
frame operator, and Spinner by occupation.” Other parts of the policy material to 
the present: exceptions are these: “Part 1—The Insuring Clause. This policy in- 
sures against—(1) the effects resulting directly and exclusively of all other causes, 
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from bodily injury sustained during the life of this policy solely through External, 
Violent and Accidental Means (excluding suicide, sane or insane), said bodily in- 
iury so sustained being hereinafter referred to as ‘such injury.” “Part 3—Month- 
ly Indemnity. Total Disability. Sec. (a). If ‘such injury’ alone shall from date 
of the accident wholly and continuously disable the Insured from performing any 
and every duty pertaining to his occupation, the Corporation will pay for the con- 
tinuous period of total loss of time caused thereby, accident indemnity at the rate 
per month specified in Part 1; Partial Disability. Sec. (b) Or, if ‘such injury’ shall 
not from date of the accident wholly disable the Insured but shall within sixty 
days thereafter wholly disable him, or shall, commencing on date of the accident 
or immediately following total loss of time, prevent him from performing work 
substantially essential to the duties of his occupation, the Corporation will pay for 
the continuous period of loss of time caused thereby, not exceeding six consecutive 
months, one-half of said Monthly Accident Indemnity.” 


[3] The clauses quoted from the policy are parts of a single contract. They 
are to be construed as constituting a contract between the parties intended to be a 
complete and harmonious instrument designed to accomplish a reasonable end. 
Every word and phrase must be presumed to have been employed with a purpose 
and be given meaning and effect whenever practicable. Clark v. State Street Trust 
Co., 270 Mass. 140, 155, 169 N. E. 897. 

[4-6] The insuring clause in express and indubitable words confines the liability 
of the defendant to such consequences as come to the plaintiff “directly and ex- 
clusively of all other causes, from bodily injury” sustained as prescribed in the 
policy. It imposes no liability upon the defendant for harm befalling the plaintiff 
irom a cause other than that stated. The insuring clause, therefore, does not af- 
ford protection to the plaintiff against such injury as he suffered from the neurofi- 
broma because (according to the findings) that was not causally connected with 
the injury received by him on March 27, 1931. Thus the ground of liability on the 
part of the defendant is specified in unambiguous language. The extent of the li- 
ability of the defendant to the plaintiff arising from the specified injury is divided 
into two classes: (1) that resulting in total disability and (2) that resulting in par- 
tial disability. In both classes it is a condition precedent to recovery that the 
disability must arise from an injury in conformity to the terms specified in the 
insuring clause, and not from other cause. In order that the disability may 
be total, it must commence immediately on the date of the accident, operate con- 
tinuously, and incapacitate the insured utterly from performing his occupation. 
The disability is partial when it prevents the insured from performing work 
substantially essential to the duties of his ocepation. There was no error of 
law disclosed on this record in the interpretattof) of the policy by the trial judge. 
There is no incompatibility between the several’ provisions of the policy. There 
is nothing illegal about the partial disability clause. See G. I. (Ter. Ed.) c. 175, § 
108; O’Roak v. Lloyds Casualty Co. (Mass.) 189 N. E. 571. 

[7-9] The fundamental question is wyether there was evidence to support the 
finding that the effects of the bodily injury received by the plaintiff on March 27, 
1931, “directly and exclusively of all other causes” produced “total disability” for a 
period of six months and “partial disability” for a subsequent additional six months, 
and not for any longer periods. It was a question of fact whether on all the evi- 
dence neurofibroma had any causal connection with the injury. The finding that it 
did not have such connection cannot be pronounced to be without support in the 
evidence. That fact being established, it remained for the trial judge to find the 
length of time of total disability of the plaintiff due “directly and exclusively of 
all other causes” to the broken fingers. There was ample evidence that the neuro- 
fibroma was an important, if not exclusive, cause of the present total disability 
of the plaintiff. Rejecting that factor, the extent of total disability due to the 
fractures of the fingers was a question of fact. There was testimony in detail as 
to those fractures. In the nature of things there could hardly be mathematical 
accuracy as to the period of total or partial incapacity due to that cause when the 
extent of that incapacity was complicated by the operation of another cause. The 
decision of that question doubtless was difficult. It depended in part at least upon 
matters uncertain, contingent, and based upon opinion. But all the physical facts 
were in evidence. The trial judge saw the plaintiff and examined his fingers and 
hand. It was a question to be settled by resort to practical common sense and ju- 
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dicial experience. It was no more difficult than are many questions of fact which 
must be decided. Maynard v. Royal Worcester Corset Co., 200 Mass. 1, 8 85 
N. E. 877; Cross v. Sharaffa, 281 Mass. 329, 183 N. E. 838; Parker v. Levin (Mass.) 
188 N. E. 502, 90 A. L. R. 1446; Potier v. A. W. Perry, Inc. (Mass.) 190 N. E. 
822; Story Parchment Co. v. Paterson Parchment Paper Co., 282 U. S. 555, 563. 
564, 51 S. Ct. 248, 75 L. Ed. 544. The finding that the injury to the index finger due 
exclusively to the accident did not prevent the plaintiff from doing his work as 
draw-frame operator and spinner after the lapse of six months from the injury 
was close on the evidence, but it cannot be held unwarrantable as matter of law. 
There was no inconsistency in the findings of fact. 

There was no error in denying the requests of the plaintiff for rulings of law. 
There was no error in granting the request of the defendant for a ruling of law 
which was in substance framed in the terms of the partial disability clause of the 
policy. The case of Rezendes vy. Prudential Ins. Co. of America (Mass.) 189 N. E. 
826, is quite distinguishable in its facts from the case at bar. 

Exceptions overruled. 


NEW YORK LIFE INS. CO. v. SALMON et al. No. 31367. 
Supreme Court of Mississippi, Division B. Oct. 22, 1934. 
157 Southern Reporter 344. 
1. INSURANCE. 

Insurer which receives proof of loss from insured and denies liability on 
ground other than that proof is defective waives defects in proof. : 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE. 

Insured held not estopped to claim disability benefits under iife policy by 
proof of loss which allegedly failed to show total and permanent disability, where 
insurer neither relied nor acted on proof, but made independent investigation and 
denied liability on another ground. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from Circuit Court, Tunica County; Wm. A. Alcorn, Judge. 

Action by Thomas E. Salmon and another against the New York Life Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

King & King, of Memphis, Tenn., for appellant. 

C. A. Jaquess, of Tunica, for appellees. 

ANDERSON, Justice. 

Appellees brought this action in the circuit court of Tunica county againsi 
appellant on a policy of insurance on the life of appellee Salmon for disability 
benefits under the policy, which policy had been issued theretofore and delivered 
by appellant to said Salmon. The- bank’s interest in the policy was by assignment 
from Salmon. The suit was brought to recover $100 a month because of the totai 
and permanent disability of the insured, 

The declaration alleged that on or about the 28th day of August, 1932, the 
insured made and filed with the home office of appellant full and complete proot 
of such total and permanent disability, which proof was in writing and contained 
all the facts with reference to such total and permanent disability. Appellant 
interposed three pleas—the general issue and two special pleas. The second special 
plea only is pertinent to the question involved. It is averred in that that neither 
of the appellees Salmon or the bank had at any time filed with the home office 
of appellant full and complete proof of disability in writing containing all the 
facts of such total and permanent disability. 

The insurance policy contains these provisions: 

“1. Total Disability —Disability shall be deemed to be total whenever the 
Insured is wholly disabled by bodily injury or disease so that he is prevented 
thereby from engaging in any occupation whatsoever for remuneration or profit. 

“2. Permanent Disability—Disability shall be presumed to be permanent,—(a) 
Whenever the Insured will presumably be so totally disabled for life; or--(b) 
After the Insured has been so totally disabled for not less than three consecutive 
months immediately preceding receipt of proof thereof. 

“3. Benefits —Upon receipt at the Company’s Home Office, before default in 
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payment of premiums of due proof that the Insured is totally and presumably 
permanently disabled and that such disability occurred after the insurance under 
this Policy took effect and before its anniversary on which the Insured’s age at 
nearest birthday is sixty years, the following benefits will he granted: 

“(a) Income Payments.—The Company will pay to the Insured a monthly 
income of $10 per $1,000 of the face of the policy during his lifetime and con- 
tinued disability, beginning immediately on receipt of said proof. Any income pay- 
ment due before the Company approves the proof of disability shall be payable 
upon such approval. If disability results from insanity, income payments under 
this section will be paid to the beneficiary in lieu of the Insured. 

“(b) Waiver of Premiums.—The Company will waive payment of any pre- 
mium falling due after approval of said proof and during such disability. Any 
premium due prior to such approval is payable in accordance with the terms of 
the policy, but if due after receipt of proof will, if paid, be refunded upon 
approval of proof. * * * 

“6. Recovery from Disability—The Company may from time to time demand 
due proof of the continuance of total disability, but not oftener than once a year 
after it has continued for two full years. Upon failure to furnish such proof, or 
if at any time it shall appear to the Company that the Insured is able to engage 
in any occupation for remuneration or profit, no further income payments shall 
be made nor premiums waived.” 

The proof of total and permanent disability furnished appellant by the insured 
consisted of a certificate of Dr. McElroy of Memphis, Tenn., of date September 
27, 1932, a letter from Dr. Leake of Maud in this state, under date of November 
19, 1932, and a statement from the insured. This proof left it uncertain whether 
or not the disability was total and permanent. Dr. McElroy, in one paragraph of 
his certificate, stated that the insured was wholly disabled and prevented from 
engaging in any occupation whatever for remuneration or profit, and in another 
paragraph he stated that he thought he might be able to attend to business but 
would be partially disabled. Dr. Leake stated in his letter that the insured was 
paralyzed in his left side, with blood pressure from 200 to 220, his kidneys in fair 
condition, but that he was totally disabled so far as work was concerned; he 
said nothing about whether or not the disability was permanent. The insured’s 
statement was not any more specific. 

\fter receiving this proof, appellant made an independent investigation through 
its own agencies to ascertain whether or not the disability was complete and _per- 
manent. After doing so, it wrote the insured a letter denying liability, not upon 
the ground that proper proof had not been made, but upon the ground that the 
insured continued to work until after December 15, 1932, and therefore up to 
that time was not totally disabled, and thereafter the disability provision of the 
policy were no longer in force. Under the policy, its disability benefits had expired 
before December 15, 1932; however, it is not pertinent to set out that provision 
of the policy. When this letter was written, appellant had not notified the insured 
that the proof was insufficient; as stated, its denial of liability was placed on 
another and a different ground. 

The evidence in the case was sufficient to establish the insured’s total and 
permanent disability within the provisions of the policy. At the conclusion of the 
evidence, the appellant requested a directed verdict in this language: “At this 
time, if your Honor please, I ask for a directed verdict for the defendant in this 
case, on the following grounds: There is no proof of the compliance with the 
terms of the policy. The proof shows, the undisputed proof shows that the plain- 
uff was not totally and presumably permanently disabled, at the time, and it 
appears from the proof submitted by the plaintiff, himself, that he was not totaily 
and permanently disabled but he was only partially and permanently disabled; and 
for the further reason that no due proof of the disability as contemplated by the 
terms of the policy has been filed with the Home Office of the Company.” The 
court denied this request. That action alone is assigned as error. It will be observed 
that the grounds upon which the directed verdict was asked were that the insured 
had failed to make proof of total and permanent disability as required by the 
policy, and that the proof submitted by the insured showed that he had not suf- 
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fered permanent and total disability, and on the trial he was bound by such proof 
and would not be permitted to contradict it. 

[1] It is apparent at once that appellees failed to make the necessary proof 
of total and permanent disability. We will consider first whether or not such fail- 
ure barred a recovery on the policy. Where an insurance company receives proof 
of loss from the insured and denies liability on another ground or grounds than 
that such proof is defective and does not meet the requirements of the policy, 
there is a waiver by the company of the defects in the proof. If the company 
denies liability on that ground, it must say so and give the insured an opportunity 
to amend his proof if he can. Cooley’s Briefs on Insurance (2d Ed.) vol. 7, pp. 
6048, 6049; Swan v. Liverpool, London & Globe Ins. Co., 52 Miss. 704; American 
Life Ins. Co. v. Mahone, 56 Miss. 180; Sun Mutual Ins. Co. v. Mattingly, 77 Tex. 
162, 13 S. W. 1016; Rosenberg v. Maryland Casualty Co., 130 A. 726, 3 N. J. 
Mise. 1132. 

{2} Was the insured bound’ by the proof made, which failed to show total 
and permanent disability, but probably the contrary? We think not. There is no 
element of estoppel on the insured. Appellant neither relied nor acted on the 
proof, but made an independent investigation, and, as shown, denied liability on 
another ground. Proof by the insured, as required by the policy, is not conclusive 
on him as to facts therein stated, unless the insurance company relied and acted 
on it to its injury. 33 C. J. 18, § 666. 

Affirmed. 


KINGSLAND v. METROPOLITAN LIFE INS. CO. No. 7269. 
Supreme Court of Montana. Oct. 17, 1934. 
37 Pacific Reporter (2d) 395. 
3. INSURANCE. 

Doctrine of proximate cause is inapplicable to accident clauses of life policies 
providing for double liability if death results solely from external, violent, and ac- 
cidental means, since death must result solely from such means, and no recovery 
may be had if insured’s condition contributed to his death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. INSURANCE. 

In action on accident clauses of life policies, court may not take case from jury 
merely because plaintiff's witnesses have made contradictory statements as to cause 
of death nor because experts testified that accident could not have been caused as 
contended by plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 

In action on accidental clauses of life policies, cause of death was for jury 
where evidence was conflicting as to whether death was caused by fall or ruptured 
aneurysm of aorta. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. ‘ 

In action on accident clauses of life policies providing for double liability if 
death results solely from external, violent, and accidental means, that cause of 
death brought case within exceptions stated in policies held matter of defense to be 
pleaded in insurer’s answer. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 

Appeal from District Court, Fergus County; Edgar J. Baker, Judge. 

Action by Christina Kingsland against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintift, defendant appeals. 

Affirmed. 

Belden & DeKalb, of Lewistown, for appellant. 

E. K. Cheadle and C. E. Baker, both of Lewistown, for respondent. 

MatrHews, Justice. 

The defendant, Metropolitan Life Insurance Company, has appealed trom a 
judgment against it and in favor of Christina Kingsland, beneficiary under two 
policies of life insurance issued to her husband, Alvin Kingsland, deceased. i 

The policies which form the basis of the judgment were originally straight life 
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insurance policies, but in 1929, prior to the death of the insured, the company added 
to all such policies a rider supplementing the benefits thereof as follows: 

“Upon receipt of due proof that the insured * * * has sustained * * * bodily 
injuries, solely through external violent and accidental means, resulting, directly 
and independently of all other causes, in death of the insured within ninety days, 
* * * the Company will pay in addition * * * an Accidental Death Benefit equal to 
the face amount of insurance then payable at death.” It is further declared that 
this payment will not be made “if death is caused or contributed to directly or in- 
directly, or wholly or partially, by disease, or by bodily or mental infirmity.” 

Among other activities, Kingsland took care of the furnace in the Judith 
Theater at Lewistown. On August 20, 1931, while in apparent good health, al- 
though some three months prior thereto he had consulted a physician for heart 
trouble, the insured mounted a chair set on the uneven, rough concrete floor of 
the furnace room in the theater in order to adjust two pet cocks, high overhead ; 
to get at the second of these he had to reach around the boiler, and, while doing 
so, the chair rocked; he lost his balance and, catching his foot in the chair, fell 
in such manner that he struck headfirst on the rough cement. His only movement 
after striking the floor was to turn over on his back; he sustained lacerations and 
bruises on his head; shortly his face darkened and he died. The company paid 
the life insurance, but refused to pay the accident benefits, and plaintiff brought 
action to recover this additional amount. 

The complaint describes the accident and alleges that Kingsland died from 
injuries received by accidental means which “were within the provisions, terms and 
conditions” of the policy, but that the plaintiff was unable to plead the policies more 
explicitly, inasmuch as they had been delivered to the company and it refused to 
redeliver them or furnish plaintiff with copies thereof. It further alleges compli- 
ance with the policies by furnishing proof of loss which conformed to the require- 
ments of the policies. 

The defendant answered, setting up the rider to the policies and alleging that 
“assuming that the pleading of the plaintiff” brought her into a position to claim 
“that she had negatived the terms of the rider,” denied that the death of Kingsland 
“was not caused or contributed to directly or indirectly, or wholly or partially, by 
disease.” The answer further alleged that the proof of loss shows no liability on 
the part of the defendant, in that it affirmatively showed: “Cause of death, Rup- 
iured Aneurysm of Aorta, precipitated by fall striking head on cement floor. Con- 
tributory or secondary: fall striking head on cement floor.” 

In her reply the plaintiff alleged that if the proof of loss contains the quoted 
statements, “said proof of loss does not truly state the facts pertaining to the cause 
of death.” 

On the trial, the facts were not in dispute, and the record of the evidence 
consists chiefly of the examination and cross-examination of doctors on hypothetical 
questions relative to the cause of death. : 

At the opening of the trial, defendant objected to the introduction of evidence, 
on the ground that the complaint fails to state facts sufficient to constitute a cause 
of action. At the close of plaintiff's case, defendant moved for a nonsuit on the 
grounds that the plaintiff had not shown that proofs of loss were furnished show- 
ing that death occurred under circumstances casting liability on it; that it was not 
shown that the proofs furnished were incorrect, but, on the contrary, they were 
true and disclosed nonliability ; that the plaintiff showed that the primary cause of 
death was the ruptured aneurysm. In each instance the court ruled against the 
defendant. 


The court submitted interrogatories to the jury; the second of these is: “Was 
the death of Alvin Kingsland caused or contributed to, directly or indirectly or 
wholly or partially, by disease, or by bodily infirmity, namely a ruptured: blood 
vessel?” The jury answered this question in the negative, and returned a verdict 
for the plaintiff which was followed by the judgment from which this appeal is 
taken 

The specifications made are that the court erred in overruling defendant’s ob- 
jection to the introduction of testimony and its motion for nonsuit, and that the 
evidence is wholly insufficient to sustain the verdict and judgment. 

[3] The term “proximate cause” is inapt in this class of cases; under the par- 
tes’ express contract a recovery can be had only if death resulted “solely” (not 
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proximately) from injuries received through accidental means, and, if the insured’s 
condition was a contributing cause, there can be no recovery. Ackermann y. Minne- 
sota Ass’n, 184 Minn. 522, 239 N. W. 229; National Ass’n v. Scott (C. C. A.) 155 
F. 92; Binder v. National Masonic Acc. Ass’n, 127 Iowa, 25, 102 N. W. 190: Mary- 
land Casualty Co. v. Morrow, 213 F. 599, 130 C. C. A. 179, 52 L. R. A. (N. S.) 
1213. The doctrine of proximate cause is applicable, in this class of cases, and 
was applied in the Sullivan Case, “only to aid in determining whether or not the 
loss was caused solely by the accident or act against which the indemnity was given.” 
45 C. J. 900. 

While it is held in the Sullivan Case that “if there is no active disease but 
merely a frail general condition, * * * or merely a tendency to disease which is 
started up and made operative resulting in death, then there may be recovery, even 
though the accident would not have caused that effect upon a healthy person in a 
normal state (Leland v. United Commercial Travelers, 233 Mass. 558, 124 N. E. 
517; 5 Couch on Insurance, p. 4009),” where the existence of a disease is shown, 
such as that with which Sullivan was suffering at the time of his fall, it is held that 
there can be no recovery unless “the accidental injury was sufficient of itself to 
cause death to a healthy man” (Commercial Travelers’ Ass’n v. Fulton, 79 F. 423, 
431, 24 C. C. A. 654, 45 U. S. App. 578). In the Sullivan Case it clearly appeared 
that the fall alone was not sufficient to cause death, and therefore his condition 
was a contributing cause. The decision, therefore, is not controlling here unless 
the proof brings the case within the rules therein and heretofore announced. 

Here the doctors called by the plaintiff testified that such a fall as Kingsland 
was subjected to was sufficient to cause death, and, in answer to hypothetical ques- 
tions which assumed that the insured was a healthy man, gave their opinions that 
the cause of death was “the fall.” However, it was explained that, in order to 
cause death, such a fall would result in fracture of the skull, concussion of the 
brain, or the bursting of a blood vessel in the brain, and that, in order to determine 
whether or not these injuries, or any of them, were suffered, the expert would 
have “to go in there,” open the skull and examine the brain. 

As to this phase of the case, a peculiar situation was developed. After the 
death of Kingsland, the coroner of Fergus county, Dr. Wilder, took charge of the 
hody and called Dr. Deal to assist him in an autopsy. The doctors knew of the 
accident and observed a cut, bruises, and abrasions on the head, but made no exam- 
ination to discover the extent of the head injury; instead, for reasons undisclosed, 
they opened the chest and found an aneurysm of the aorta which had ruptured. 
Their report was made a part of the coroner’s report, and from it Dr. Wallen, the 
Kingsland family physician, without personal knowledge of the facts, stated the 
“cause of death” in the “proof of death,” filed with the insurer, as above. Wallen 
was one of the doctors who testified that the fall, sustained in the manner des- 
cribed, was sufficient to have caused death. 

Dr. Deal was ill at the time of the trial and his testimony on the coroner’s in- 
quest was introduced. Dr. Wilder, the coroner, was called by the defendant; he 
testified that the rupture of the aneurysm, with resulting hemorrhage, would cause 
death, and, in answer to the question whether it was his opinion that the aneurysm 
“contributed, directly or indirectly, or wholly or partially, to the death,” replied, 
“It did.” On cross-examination Dr. Wilder admitted, “I don’t know whether or 
not his skull was fractured. We did not examine his neck to see whether or not 
it was broken,” and that such a fall “might kill a person.” On redirect, the doctor 
testified that if the aneurysm had ruptured while the insured was on the chair, it 
would have caused him to fall; but on recross he stated that, in view of testimony, 
this could not have heen the fact. On redirect the coroner stated that he and Dr. 
Deal did examine the head for a. skull fracture, but on recross testified that they 
tried to do so through the cut in the scalp but that it was not sufficiently large for 
the purpose. 

The case differs from that presented in the Sullivan Case, above, in that no one 
of the experts presumed to say that he knew the cause of death, but each testified 
that the fall alone was sufficient to cause death; that the rupture of the aneurysm 
was sufficient to cause death; and, in effect, that if the fall was not sufficient, but 
did cause the rupture which in turn caused death, the latter was a contributing 
cause of death. 

[4] A court is not justified in taking a case from the jury merely because wit- 
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nesses for the plaintiff may have made contradictory statements as to the cause of 
results established, nor because experts testified that an accident could not have been 
caused as contended by the plaintiff. Davis v. Atchison, T. & S. F. Ry. Co., 104 
Kan. 604, 180 P. 195. 

In the case of Jaques v. Order of United Commercial Travelers, 104 Kan. 612, 
180 P. 200, 203, the insured held a policy similar to the one before us; he fell 
down stairs, injured his head, and died within a month; he was found to have had 
hardening of the cerebral artery. Surgical experts testified that this artery clogged 
and consequently a portion of the brain became inactive, which caused the death 
rather than the fall. The court said: “Not all the expert evidence was to that ef- 
fect, however; one expert was of opinion that the fall might have partly caused 
the maladies. * * * Be that as it may, although expert opinion evidence * * * must 
be conscientiously considered and weighed by the jury, such evidence cannot be 
judicially held to annihilate the simple, concrete evidence of other facts and cir- 
cumstances which tended so strongly to show that Jaques’ death was caused by 
his falling down the stairway. The credence and weight to be given to expert and 
opinion evidence was for the jury’s determination.” See, also, Moffett v. Boze- 
man Canning Co., 95 Mont. 347, 26 P.(2d) 973. 

[5, 6] Inasmuch as the record contains evidence to the effect that the fall was 
in itself sufficient to cause the death of a healthy man, and direct statements that 
ihe cause of death was “the fall,” the evidence to the contrary but created a con- 
flict, to be determined by the jury. The evidence sufficiently shows inadvertence in 
the drafting of the proofs of loss to excuse its filing, containing, as it does, facts 
other than those showing the “facts” as to the cause of death from plaintiff’s point 
of view. That the cause of death brought the case within the exception stated in 
the policies, is a matter of defense, to be pleaded by the insurer in its answer. 
Sullivan v. Metropolitan Life Insur. Co., above. 

It follows that the court did not err in overruling defendant’s demurrer; that 
the cause was properly submitted to the jury; and, as there is substantial evidence 


in the record to support the verdict, the judgment cannot be disturbed. 
Judgment affirmed. 


Stewart and Anderson, JJ., concur. 
Callaway, C. J., and Angstman, J., not sitting. 


VALENCIA v. CONTINENTAL CASUALTY CO. No. 28978. 
Supreme Court of Nebraska. Nov. 13, 1934. 
257 Northwestern Reporter 57. 


1. INSURANCE. : 

In action on policy indemnifying insured against loss of time resulting solely 
from hodily sickness contracted not less than 15 days after date of policy, insured 
established prima facie case by evidence that he had no illness between date of 
policy and time of disabling illness almost a year later, and that he was unable 
to work at his occupation thereafter, nor any illness prior to issuance of policy, 
except head injury in years before. 

‘For other cases, see Insurance, Dec. Dig. § 655[5].) 

2. INSURANCE. 

Policy indemnifying insured against loss of time resulting solely from bodily 
sickness which is “contracted and begins not less than fifteen days after the date 
of this policy” covers sickness first manifesting itself after such period, though 
medical cause antedated issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

3. INSURANCE. 

Whether insured contracted sickness not less than 15 days after date of acci- 
dent policy containing health provision held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. 

1. Provision in policy indemnifying insured “against loss of time resulting 
solely from bodily sickness which is contracted and begins not iess than fifteen 
days after the date of this policy” covers disease or sickness first manifesting 


— after such period, although medical cause may have antedated issuance of 
the policy. 
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2. Evidence examined, and held error to sustain motion on behalf of defend 


1. 
ant for directed verdict. 

Appeal from District Court, Lancaster County; Chappell, Judge. 

Actions by Francisco Valeiucia against the Continental Casualty Company 
From a judgment sustaining defendant's motion for directed verdict, plaintiff 
appeals. 

Judgment reversed, and cause remanded for retrial. 

Chambers & Holland and Walton B. Roberts, all of Lincoln, for appellant. 

Baylor & TouVelle, and George Healey, all of Lincoln, for appellee. 

Heard before Rose, Good, Eberly, Day, and Paine, JJ., and Leslie and Ryan, 
District Judges. , 

_ Lesiie, District Judge. 

This action is brought by appellant, Francisco Valencia, against the Contin- 
ental Casualty Company, appellee, upon an accident policy, containing a health 
provision, issued by the defendant company to the plaintiff on the 10th day of 
October, 1928. The provision of the policy involved is as follows: 

“The insurance given by this policy is * * * against loss of time result- 
ing solely from bodily sickness which is contracted and begins not less than fifteen 
days after the date of this policy.” 

At the time of issuance of the policy, plaintiff was employed by the Union 
Pacific Railroad Company as a track laborer, had been so employed over a period 
of years, and was so engaged up to August 2, 1929. On this date, and while at 
his usual employment, he was stricken with partial blindness and numbness in his 
fingers. He reported his condition to the medical department of the company, and 
was removed to a hospital in Omaha. His condition became worse until at the time 
of the commencement of this action he was suffering from extensive paralysis 
and blindness. At the conclusion of the evidence defendant’s counsel moved for 
a directed verdict and the trial court sustained the motion. From this ruling plain 
tiff brought the case here on appeal. 

The only question for our consideration is whether there was sufficient evi- 
dence to warrant submission of the case to the jury. This is determined largely, 
at least, by the medical testimony. 3 

Doctor Smith, in behalf of plaintiff, gives it as his opinion that plaintiff is 
suffering from locomotor ataxia. Doctor Hohlen, in behalf of defendant, positively 
testifies that his condition is due to an intracranial injury which produced a cere- 
bral spinal pressure. Upon this evidence should the case have been submitted to 
the jury? Had the motion for a directed verdict been overruled and the case sub 
mitted to the jury, the primary question for its determination would have becu 
whether plaintiff's sickness was contracted and had its beginning more than [5 
days after the date of the policy. ’ 

[1] The burden was upon the plaintiff, in the first instance, to prove that his 
claim was within the terms of the policy. This was established prima facie by 


evidence that plaintiff had no illness between the date of the policy and August 
9 


1929, nor any prior to the issuance of the policy, except for an injury from 
being struck on the head by a piece of coal in 1917; that he worked regularly at 
his occupation as a track employee from 1917 to 1929 without interruption. It 
was then incumbent upon defendant to establish facts which would exempt it trom 
liability. This it sought to do by showing that plaintiff had a head injury prior to 
the manifestation of his present ailment, which caused a cerebral spinai pressure, 
finally; producing atrophy of the optic nerve. 

Had the case gone to the jury, it might have accepted the view of either 0! 
the medical experts, or it might have disregarded the medical testimony. Had it 
disregarded the medical testimony, its verdict should have been for the plaintiff. 
Had it found in accordance with the views of plaintiff's medical expert as to the 
cause of plaintiff's sickness, its duty would still have been to determine when the 
illness first manifested itself, whether prior or subsequent to the expiration o! 
the nonliability period. 

{2, 3] A policy of insurance providing indemnity for disability resulting solely 
from bodily disease or sickness which is contracted and begins not less than_1> 
days after the date of the policy covers a disease first manifesting itselt after 
such period, even though the medical cause may have antedated the issuance ol 





ety ty ot 


Acc. | Kay v. Travelers’ Ins. Co. 


the policy. Cohen v. North American Life & Casualty Co., 150 Minn. 507, 185 
N. W. 939; Smith v. Benefit Ass’n of Railway Employees, 187 Minn. 202, 244 
N. W. 817; Turner v. Columbia Nat. Life Ins. Co., 100 S. C. 121, 84S. E. 413; 
Provident Life & Accident Ins. Co. v. Jemison, 153 Miss. 53, 120 So. 180. 

Che defendant company having formulated the policy, and usual rule of con- 
struction must be adhered to in construing its meaning and the intention of the 
parties. In Cohen v. North American Life & Casualty Co., 150 Minn. 507, 185 

\\. 939, the court said: 

“The insurer intended to give and the insured expected to get indemnity if 
Iness or sickness came after the policy had been in force for 30 days. They were 
not concerned with the latent or the remote cause of it. The cause of the disease 
nsured against is not mentioned in the policy as a condition of liability. * * * 
The parties had in mind, as the subject of indemnity, disabilty from illness or 
sickness or disease first manifesting itself or becoming active after the 30 day 
period. For this the policy promised indemnity. It did not exempt the company 
from liability because the medical cause of the disease causing disability antedated 
the expiration of the period. * * * 

“As we construe it the defendant is liable, though the medical cause of the 
disease existed prior to the policy, if the disease or sickness does not maniiest 
itself until afterwards. So the ordinary man wanting health protection would 
understand it.” 

We think this correctly states the law. An insurance company issuing a policy 
indemnifying an insured from loss of time on account of sickness may exempt 
itself from liability to the extent it may think desirable, and the insured 1s bound 
by the terms of the contract when stated with sufficient definiteness and under- 
stood by the parties, even though it may limit insured’s right to protection due 
to only one disease; but where the language of the policy is “against loss of time 

ing solely from bodily sickness which is contracted and begins not less than 

days after the date of this policy,” such provision will be construed to 
mean a disease first manifesting itself after such period of exemption from lia- 
bility, although the medical cause antedated it. 

The motion of defendant for a directed verdict should 


7 
have been overruted, 
and the cause submitted to the jury under appropriate instructions. 


_ The judgment of the district court is therefore reversed, and cause remanded 
for retrial. 
Reversed. 


KAY v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, Second Department. Oct. 29, 1934. 
Beh : 274 New York Supplement 768. 
NSURANCE. 

In action on accident policy, whether insured’s bodily injuries were effected 
and independently of all other causes by accident and injury received 
held for jury. 

lor other cases, see Insurance, Dec. Dig. § 668[11].) 

_ Action by Frank C. Kay against the Travelers’ Insurance Company. From a 
judgment dismissing the complaint on the merits at the close of plaintiff's case, 
the plaintiff appeals. 

Reversed, and new trial granted. 

‘ \rgued before Lazansky, P. J., and Young, Carswell, Scudder, and Tompkins, 


Bernard B. Smith, of New York City, for appellant. 

fiernard J. McGlinn, of New York City, for respondent. 

Per Curiam. 

Action to recover on a policy of accident insurance. Judgment dismissing the 
complaint on the merits at the close of plaintiff's case on the ground that it 
aflirmatively appeared that the injury was due, at least in part, to a physical 
infirmity and not solely to accident. Judgment reversed on the law, and a new 

‘ranted, costs to appellant to abide the event. In our opinion, it was for the 

determine whether the plaintiff's bodily injuries were “effected directly 
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and independently of all other causes” by the accident and the injury he received 
thereby on October 29, 1932. Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 
81, 171 N. E. 914; Schwartz v. Commercial Travelers’ Mutual Association of 
America, 132 Misc. 200, 229 N. Y. S. 669, affirmed 227 App. Div. 711, 236 
N. Y. S. 896, affirmed 254 N. Y. 523, 173 N. E. 849. 


GUY v. AZTNA LIFE INS. CO. No. 239. 
Supreme Court of North Carolina. Oct. 31, 1934. 
176 Southeastern Reporter 554. 
1, INSURANCE. 


Necessity of making further proof of disability to insurer held waived by 
insurer’s denial of liability upon other grounds. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 
2. INSURANCE. 

Statement of physician that insured was not permanently and totally disabled 


held not conclusive of insured’s right to recover total permanent disability bere- 
fits under insurance policy, as respects nonsuit. : 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Superior Court, Harnett County; Parker, Judge. 

Action by Addison B. Guy against the A2tna Life Insurance Company. From 
judgment of nonsuit, plaintiff appeals. 

Reversed. 

Civil action to recover disability benefits under policy of insurance issued to 
plaintiff by defendant. 

The policy in suit contains the following provisions: 

“Benefits in Event of Permanent Total Disability 

“Six months after proof is received at the home office of the company, that 
from causes originating after the delivery of this pelicy the insured has become 
wholly, continuously and permanently disabled and will for life be unable to per- 
form any work or eonduct any business for compensation or profit * * * the 
company will waive the payment of all premiums falling due thereafter * * * 
pay to the insured a sum equal to the monthly installment provided on the first 
page hereof,” etc. 

On January 30, 1932, plaintiff filed preliminary notice of disability with 
defendant’s ‘agent and asked for necessary proofs in order that his claim might 
receive immediate attention. , 

For the purpose of showing “denial of liability” on the part of defendant, the 
plaintiff offered in evidence a letter written to him by defendant’s agent as follows: 

“Our home office advises they have received Dr. Dewar’s report of your 
examination and what Dr. Dewar has to say has been duly considered in connec- 
tion with the information developed on the inspection report. 

“Dr. Dewar does not believe that you are totally and permanently disabled 
and will for life be unable to engage in any occupation for wages or profit. 

“T am therefore requested by our home office to say that they cannot recog- 
nize your claim but to assure you that this is in no sense a repudiation of your 
policy contract which remains in full force and effect subject to its terms and 
provisions.” 

The court, being of opinion that, according to this letter, no proof of dis- 
ability had been received at the home office of the company as provided by the 
policy, entered judgment of nonsuit, from which the plaintiff appeals, assigning 
errors F F 

Neil McK. Salmon, of Lillington, and Dupree & Strickland, of Angier, tor 
appellant. 

Murray Allen, of Raleigh, for appellee. 

Stacy, Chief Justice. 

This is the same case that was before us at the last term, opinion filed Febru- 
ary 28, 1934, and reported in 206 N. C. 118, 172 S. E. 885. 

[1] Ample evidence of plaintiff's permanent total disability was adduced on 
the hearing, but it was thought the letter offered by the plaintiff shows that no 
proof thereof had been furnished the company as provided by the policy. The 
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action, therefore, was dismissed as in case of nonsuit. Wyche v. Ins. Co., 207 
N. C. 45, 175 §. E. 697. In this, we think his honor overlooked the denial ot 
liability contained in said letter, which dispensed with the necessity of further 
proof. Misskelley v. Ins. Co., 205 N. C. 496, 171 S. E. 862; Gerringer v. Ins. Co., 
133 N. C. 407, 45 S. E. 773. 

It is established by the decision in this jurisdiction that a provision in an 
insurance policy requiring proof of loss, disability, or death is waived by the com- 
pany’s denial of liability, or refusal to pay, upon grounds other than failure to 
furnish such proof. Misskelley v. Ins. Co., supra. 

[2] The physician’s statement, which the defendant alone interpreted as being 
adverse to plaintiff's claim and which is not in evidence, was not conclusive of 
the plaintiff’s right to recover. Fields v. Assurance Co., 195 N. C. 262, 141 S. E. 
743. 


Reversed. 
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CAMDEN FIRE INS. ASS’N v. LANDRUM. 5 Div. 179. 
Supreme Court of Alabama. Oct. 11, 1934. 
156 Southern Reporter 832. 
INSURANCE. 

“Tenant,” within fire policy, is one holding possession under insured in ree 
nition of his title, whose possession is possession of insured and under usual 
tractual obligations of tenant, express or implied, to conserve landlord’s prop 

(lor other cases, see Insurance, Dec. Dig. § 323[1].) 

2. INSURANCE. 

Trespasser, or one holding by adverse possession or in denial of insu 
possessory right, is not “tenant” within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 323 
3. INSURANCE. 

That dwelling warranted or represented to be occupied by tenant was 
occupied by instred’s wife on her own account, in disregard or denial 
possessory right claimed by insured, held to preclude recovery on fire policy, since 
status of possession was material and as matter of law increased ‘risk ot} 
(Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 323{1].) 

INSURANCE. 

\Whether stipulation in fire policy that insured property was occupied by te: 
as dwelling house was treated as warranty or representation was immaterial 
risk of loss was increased by failure to comply therewith (Code 1923, § &3 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

\ppeal from Circuit Court, —— aa C. H. Vann, Judge 

Action on a policy of fire insurance by W. F. Landrum against the C: 
Fire Insurance Association. From a judgment for cle defendant appeal; 

Reversed and remanded. 

Coleman, Spain, Stewart & Davies, and H. H. Grooms, all of Birmin: 
for appellant. 

Albert Hooton, of Dadeville, for appellee. 

BouLpIN, Justice. 

The action was upon a policy of fire insurance. The property insured, 
described in the policy, was a “one story frame building, with comp. roof, occupied 
by tenant as a dwelling house.” 

The policy stipulated: “This entire policy shall be void if the insured 
concealed or misrepresented, in writing or otherwise, any material fact or 
cumstance concerning this insurance or the subject thereof; or if the interest 
the insured in the property be not truly stated herein.” 

Plea 1 (a) interposed by defendant was as follows: “l. (a) The defendant 
avers that in said policy sued upon it is expressiy warranted that said ey 
was occupied by a tenant as a dwelling house. The defendant further aver 


at the time of the fire said insured property was not occupied by a tenant as a 
dwelling house, and defendant further avers that said facts increased the risk 
loss.” 


1 


Plea 3 (a) presents the same matter as a, material misrepresentation, whic 
increased the risk of loss. 

Issue was joined on these pleas. 

The main question on this appeal is whether defendant was due the a! 
tive charge on these pleas. 

The facts touching possession as presented in the evidence were these: 

This residence in Camp Hill was, at the time it was erected, the properis 
T. E. Landrum. On his death it passed to his widow, N. A. Landrum. On Sep- 
tember 21, 1923, she conveyed the property by deed to H. Carl Landrum, son of 
T. E. Landrum, on a recited cash consideration of $3,000. 

According to plaintiff's evidence, a purchase-money mortgage for $3,000 was 
executed to-N. A. Landrum by Carl Landrum and his wife, Viola Landrum. This 
mortgage was foreclosed in 1928, and the property purchased by the mortgagee, 
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in April, 1931, conveyed the property by deed to W. F. Landrum, the 
appellee. In September following, the policy of insurance was taken out, and the 
perty destroyed by fire February 5, 1932. 
Without dispute, the property was occupied at the time the policy was taken 
by Viola Landrum. She and her husband, Carl Landrum, had separated several 
before, and a divorce had been granted some three vears before the fire. 
As a witness Viola denies ever signing the mortgage, in fact presents circum- 
tances tending to support a contention that no purchase-money mortgage wa> 
ever given. Among these circumstances were the giving of another mortgage on 
same date for $540 money borrowed, neither mortgage mentioning the other; the 
fact that the mortgage was not recorded until 1927, after the trouble arose between 
ind her husband, and after she had refused to move out of the property on 
st of her husband; an admission by W. F. Landrum, the insured, that he had 
Mrs. N. A. Landrum $600 for the property, his deed reciting $1,500; and 
some contention that the house was built for Carl, and was to be deeded to him 
for several years’ services, etc. 

Plaintiff introduced the notary who certified the acknowledgments to the 
hase-money mortgage, and who testified to its execution and acknowledgment 
th Carl and Viola Landrum in his presence. 

Ve are not concerned with this controversy, except as it illustrates the char- 

f Viola Landrum’s possession. For purposes of our inquiry, we take piain- 
tiff's version as true. 


\Ve may note the rule that a purchase-money mortgage given by the husband 
ie is good against any homestead or dower rights gi the wife. 

But it is without dispute that Viola continued to occupy this residence despite 
ny claim under a mortgage or otherwise. She testifies that her husband, as well 

as agents for Mrs. N. A. Landrum, demanded possession, which she refused; 
that W. F. Landrum, after he acquired his deed, sought an agreement on her part 
to pay rent, which she refused and no rent was ever paid to any one. 

In short, by the undisputed evidence, Viola, for a period of five years and 

il the property was burned, occupied this property on her own account, in dis- 
zard or denial of any possessory right in Mrs. Landrum or W. F. Landrum, 
fusing to pay rents, etc. 

The trial court, in his oral charge, expressed the view that the evidence dis- 
losed the dwelling was not occupied by a tenant of the insured, unless by a ten- 
aut at sufferance. 

[1, 2] We need not enter upon the discussion of the divers forms of tenancies 
iown to the law. Suffice to say, within the meaning of fire insurance contracts of 

s character, a tenant is one holding possession under the insured, in recognition 

his title, whose possession is the possession of the insured, and under the 
usual contractual obligations of a tenant, express or implied, to conserve the 
property of the landlord. ) : 

\ trespasser, or one holding by adverse possession, or in denial of the pos- 
sessory right of the insured, is not a tenant. Such is this case. 

{3] The trial court submitted the case to the jury on the question of increase 
of risk of loss. 

Defendant offered expert evidence of an experienced insurance man tending 
to show a different and increased hazard or fire risk from an insurance stand- 
point, where the dwelling was insured as occupied by a tenant, but in fact occupied 
as in this case ; 

Whether this evidence, uncontradicted by other evidence, should be deemed so 
conclusive as to call for the affirmative charge, with hypothesis, for defendant, 
we do not find it necessary to decide. 


t 
l 


This, for the reason that in our opinion this status of possession was mate rial, 
and. as matter of law, increased the risk of loss under the law of fire insurance. 

An adverse occupant is not under any contractual obligations to conserve the 
property against fire. It may be a matter of utter indifference to such occupant so 
far as the property rights of the insured are concerned. 

\s for the insured, deprived for an indefinite time, maybe forever, of the 
beneficial use and enjoyment of the property, his interest in protecting the prop- 
erty after obtaining insurance thereon is lessened. He has less to lose under the 
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three-fourth value clause in case of destruction of the property by fire. Capital 
City Insurance Co. v. Caldwell Brothers, 95 Ala. 77, 88, 10 So. 355. 

No cases are cited and none are found dealing with the exact question before 
us on pleas of breach of warranty or misrepresentation touching occupancy ot 
insured dwellings. Maybe the question could be approached from a consideration 
of the character of title and ownership of the insured. 

It seems to be recognized that an insurance risk upon a building “occupied as 
a dwelling” is a warranty that the building is occupied, and, 1f unoccupied, the 
policy is void. Boyd v. Vanderbilt Insurance Co., 90 Tenn. 212, 16 S. W. 470, 25 
Am. St. Rep. 676; Gallin v. Allemannia Fire Ins. Co., 184 App. Div. 876, 172 
N. Y. S. 662, affirmed 230 N. Y. 547, 130 N. E. 888; Alexander v. Germania Fire 
Ins. Co., 66 N. Y. 464, 23 Am. Rep. 76, 4 Couch, Ency. Ins. Law, § 969b; 3 
Cooley’s Briefs, p. 2073; 14 R. C. L. p. 1049, § 226. 

Some authorities hold a contractual stipulation that the dweiling is occupied 
by the owner is a warranty which renders the insurance void, if occupied by a 
tenant. Home Insurance Co. v. Currie (C. C. A. 5) 54 F.(2d) 203: Connecticut 
Fire’ Ins; Co. v: Buchanan (C, GC.-A:) 141 F.°877;°54 &. R.. A. (N.S). 758: 
Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231. 

Without committing ourselves to this latter statement, and limiting our deci- 
sion to cases of the class before us, we are convinced that a warranty or repre- 
sentation that the dwelling is occupied by a tenant, when in fact it is occupied 
by another claiming in his or her own possessory right, hostile to any possessory 
right claimed by the insured, is material, and affects the risk of loss by an insurer. 

[4] It is immaterial under our statute whether the stipulation be treated as 
a warranty or misrepresentation. Code, § 8364: Accident Insurance Department of 
Order of Railway Conductors of America vy. Brooks, 216 Ala. 605, 114 So. 6. 

The court erred in refusing the affirmative charge to defendant. 

Reversed and remanded. 
Anderson,- C. J., and Gardner and Foster, JJ., concur. 






PACIFIC FIRE INS. CO. v. PENNSYLVANIA SUGAR CO. No. 5406. 
Circuit Court of Appeals, Third Circuit. Aug. 31, 1934. 


72 Federal Reporter (2d) 958. 
1. INSURANCE. 


Payment of damages to insured by wrongdoer before settlement with insurer 
reduces latter’s liability pro tanto. 

(For other cases, see Insurance, Dec. Dig. § 603.) 
2. INSURANCE. 

Insured’s release of right of action against wrongdoer before settlement with 
insurer destroys right of action against insurer. 

(For other cases, see Insurance, Dec. Dig. § 603.) 
4. INSURANCE. 


_ Railroad companies’ payment to shipper of amount of loss from destruction of 
shipment, as security for payment of shipper’s claim against them, before expira- 
tion of time to sue them under agreement providing that payment should not effect 
or constitute payment of claim or release of their liability to shipper, and sub- 
sequent agreement to treat money paid as loan, to be repaid by shipper out of 
amount recovered from insurance company, did not extinguish latter’s liability to 
shipper. 

(For other cases, see Insurance, Dec. Dig. § 603.) 
5. INSURANCE. 

Generally, shipper cannot release railroad companies from liability for loss of 
goods shipped without extinguishing their insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 603.) 
6. INSURANCE. 


No time limit for exercise of shipper’s right under policy, insuring against 
loss of goods transported by rail; to release railroad companies from liability 
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without prejudice, will be implied, since provision therefor must be construed most 
strongly against insurer, which prepared policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

7. INSURANCE. 

Insured’s conditional release of railroad companies from liability for loss of 
msured shipments by agreement to treat money, paid insured by such companies as 
security for payment of claim against them, as loan to be repaid out of amount re- 
covered by insured from insurance company, barred latter’s right to subrogation, 
though right under policy to execute such release was exercised after loss oc- 
curred. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

& INSURANCE. 

Validity of provision in bill of lading that carrier should have benefit of in- 
surance property shipped, if carrier reimbursed claimant for premium paid, held 
immaterial in action brought by shipper against insurer for loss of insured prop- 
erty by fire after releasing carrier from liability. Interstate Commerce Act § 2 
(49 USCA § 2). 

(For other cases, see Insurance, Dec. Dig. § 603.) 

\ppeal from the District Court of the United States for the Eastern District 
of Pennsylvania; George A. Welsh, Judge. 

Action by the Pennsylvania Sugar Company against the Pacific Fire Insurance 
Company. ees for plaintiff, and defendant appeals. 

\ffirmed. 


— M. Schnell and Hiram B. Calkins, both of Philadelphia, Pa., for 
appellant. 

Thomas Raeburn White, James E. Riely, and Charles Myers, all of Phil- 
adelphia, Pa., for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

Davis, Circuit Judge. 

On September 13, 1922, the Pennsylvania Sugar Company, hereinafter called 
plaintiff, shipped three carloads of sugar, each car containing 600 bags, from Phil- 
adelphia, consigned to itself, care of Western Federal Brokerage Company, to Chi- 
cago, Ill. The shipments were routed by rail and lake and were to be delivered by 
Chicago Steamship Lines, Inc., at Chicago. 

The Pacific Fire Insurance Company, hereinafter called defendant, insured the 
sugar against loss. 1,735 bags were safely carried by both the railroads and the 
Steamship Lines and were by the latter placed on a pier or wharf in Chicago. 
While waiting delivery, the sugar was partially destroyed by fire on September 25, 
1922. It was agreed that the total value of the sugar was $11,728.60 and the loss 
amounted to $5,266.31, which was due the plaintiff with interest from March 1, 
1923, if it is entitled to recover at all. 

The plaintiff brought suit against the Steamship Lines to recover the loss and 
the railroads, which were admittedly liable, co-operated with the plaintiff in its 
effort to recover from the Steamship lines. 

The plaintiff secured a judgment against the Steamship Lines, but it was in- 
solvent and the judgment was worthless. 

It required some time to secure the judgment and to discover that it was 
worthless. So the defendant waived the requirement of the policy that suit against 
it be commenced within twelve months after the fire, for if plaintiff succeeded in 
recovering loss from others, defendant would be relieved of its liability under the 
policy. The railroad companies, being likewise liable and being hopeful that the 
plaintiff would succeed in recovering its loss from the Steamship Lines, before the 
expiration of the statute of limitations for bringing suit against them, entered into 
an agreement with the plaintiff to pay, and did pay, to it a sum sufficient to 
satisfy the loss for which each was liable, “as a security” for the payment of the 
claim which plaintiff had against them, “but without effecting or constituting a 
payment” of the claim and “without effecting or constituting a release or extinguish- 
ment of the liability” of the railroads to the plaintiff. 

_ After discovering that the judgment against the Steamship Lines was worthless, 
the railroad companies on March 8, 1932, jointly entered into a further agreement 
with the plaintiff wherein it was provided that the money theretofore paid as “se- 
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curity” should “be treated as, and is hereby declared to be a loan from the said 
Railroad Companies to the Pennsylvania Sugar Company, the same to be repaid 
exclusively out of the net recovery of the Pennsylvania Sugar Company from the 
Pacific Fire Insurance Company in a suit or suits which Pennsylvania Sugar Com- 
pany hereby agrees to bring and prosecute against the Pacific Fire Insurance Com- 
pany for the loss of said consignments of sugar.” The plaintiff had no liability to 
repay the “loan” except out of the recovery from the defendant. 

In eonsideration of the agreement the plaintiff did “remise, release, quit-claim 
and forever discharge” the railroad companies from all loss and damages which 
it had sustained on account of the fire. 

Pursuant to its agreement, plaintiff commenced suit against defendant and at 
the end of the trial the jury, by the direction of the trial judge, rendered a verdict 
against defendant for $8,498.05 on which judgment was entered, and. from this 
judgment defendant appealed and raises four questions: 

1. The first question is whether or not the payment made as “security” just 
hefore the time for bringing suit expired, or the subsequent agreement providing 
that it should no longer be held as “security” but should constitute a “loan” and be 
treated as such, in fact and law, reimbursed the plaintiff for its loss and ex- 
tinguished defendant’s liability. 

[1, 2] It is well settled that any payment as damages to the insured by the 
wrongdoer before settlement with the insurer, by operation of law, reduced the 
liability of the insurer to the extent of the payment, and if the insured releases his 
right of action against the wrongdoer before settlement with the insurer, that re- 
lease likewise destroys his right of action against the insurer. Insurance Company 
of North America v. Fidelity Title & Trust Company, 123 Pa. 523, 16 A. 791, 2 L. 
R. A. 586, 10 Am. St. Rep. 546; Illinois Automobile Insurance Exchange v. Braun, 
280 Pa. 550, 124 A. 691, 36 A. L. R. 1262; Connecticut Fire Insurance Co. v. Erie 
Railroad Co., 73 N. Y. 399, 29 Am. Rep. 171; Auto Owners’ Protective Exchange 
v. Edwards, 82 Ind. App. 558, 136 N. E. 577. 

[3, 4] What the parties did was not intended by them as a payment or dis 
charge, for the agreement expressly provides that it is paid “as security for t 
payment * * * without effecting or constituting a payment * * * and without effect- 
ing or constituting a release or extinguishment of the liability” of the railroads. 
The purpose of the parties was to make the plaintiff secure so that it would not 
lose its right of action against the railroad companies, if it did not succeed in its 
suit against the Steamship Lines, for before that litigation ended, the time might 
expire within which it could bring suit against them. This purpose was made en- 
tirely clear by the language used. Similar agreements are common in business. 
Pennsylvania Railroad Co. v. Burr (C. C. A.) 130 F. 847; Bradley v. Lehigh Valley 
Railroad Co. (C. C. A.) 153 F. 350; Luckenbach v. W. J. McCahan Sugar Refining 
Co., supra. 

Neither did they, by these agreements, violate the agreement between plaintiff 
and defendant whereby defendant waived the statute of limitations. They had the 
same purpose in view which the defendant had in mind when it waived the time 
limit provided in the policy for bringing suit against it. This agreement and the 
action of the parties in accordance with its provisions did not effect by operation 
of law the exact contrary to what they intended. 

This being so, there was no legal prohibition preventing them from changing 
the “security” to a “loan” and from providing for its conditional repayment. Of 
course, the railroad companies were trying to escape liability for the loss which 
ultimately resulted in placing it upon the defendant. But this could not be done 
without releasing the railroad companies from their liability, and this the defend- 
ant did in the second agreement. 

[5-7] 2. The second question relates to whether or not the release of the trans- 
portation companies barred defendant’s right to subrogation. 


Under the general law the plaintiff could not release these companies from li- 
ability without extinguishing the liability of the defendant. But the policy provided 
in typewriting that: “It is understood and agreed that the assured may, without 
prejudice, release Transportation Companies from liability from loss by fire from 
whatever: cause arising to above described property.” ’ 

The policy was executed on August 8, 1922, and under its terms the insurance 
was to be effective only while the sugar was in possession of the railroads. The 
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was shipped on September 13th following, and the defendant must have had 
railroad companies in mind when it wrote into the policy the above provision 
releasing them from liability. 
Defendant says that the right to release the transportation companies, in order 
to be effective, had to be exercised before the loss occurred. 
But there is no hint in the language that there was a time limit within which 
right must be exercised, and none will be implied in view of the fact that the 
ovision must be construed most strongly against the defendant company. It pre- 
par ared the policy and wrote in this special provision which is contrary to the right 
abeedae given to the defendant by a general printed provision, and if there 
were to be any limitations on the plain, general language, they should have been 
expressly st ated, When the defendant wrote in the provision giving the plaintiff 
the right to release the railroad companies from liability in case of loss, it knew 
that this might defeat its right of subrogation, and if it did not intend this to be 
done, it deel have made that fact clear. We do not think that this right which 
it conferred upon the plaintiff had to be exercised before the loss occurred. When 
released, the railroads no longer had any liability and there was no right to which 
the defendant could be subrogated. True it released them conditionally, but that 
does not affect the question here, for before it attempted to exercise the right, it 
had disappeared in the release of the companies and there was then no right to 
which defendant could be subrogated. 
| 3. The third question raised relates to the validity of the following pro- 
ion in the bill of lading: “Any carrier or party liable on account of loss of or 
damage to any of said property shall have the full benefit of any insurance that 
may have been effected upon or on account of said property, so far as this shall 
not avoid the policies or contracts of insurance: Provided, That the carrier reim- 
burse the claimant for the premium paid thereon.” The appellant says that this 
provision is invalid because it violates section 2, title 49 of the United States Code 
(49 USCA § 2), which provides that no carrier shall “indirectly, by any * * * de- 
vice * * * collect (s), or receive (s) from any person * * * a greater * * * com- 


ensation for any service rendered * * * in the transportation of * * * property 
*** than it * * * collects, or receives from any other person * * * for doing for 


him * * * a like and contemporaneous service * * * under substantially similar cir- 


cumstances and conditions.” 

Bt it appellees say that the validity of this provision is saved by the requirement 
irriers had to reimburse the claimant for the premium paid. However that 

may he, the plaintiff and railroads do not have to rely upon the provision in the 


hills*of 1 ading for the reason that they could have done all that they did with or 
without this provision. 


The vaiaiaas nt is affirmed. 


t 


FIREMEN’S INS. CO. et al. v. LITTLE et al. No. + 
Supreme Court of Arkansas. Sept. 24, 1934. 
Rehearing Denied Oct. 22, 1934. 
74 Southwestern Reporter (2d) 777. 
3. INSURANCE. 

In action on fire policies, evidence held to sustain finding that building was 
“total loss,” which occurs where building is destroyed so that walls, although 

remaining, are in such condition that they will have to be torn. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

INSURANCE. 

Where building was total loss from fire, insurer was liable for full amount 
stated in policy regardless of policy provision that insurer was not liable for any 
loss bevond actual cash value of property and that in no event should recovery 
exceed cost of repairing or replacing (Crawford & Moses’ Dig. § 6147). 

(For other cases, see Insurance, Dec. Dig.- § 500.) 

Appeal from Garland County Chancery Court; Sam W. Garrett, Chancellor. 

\ction by Annie E. Little against the Firemen’s Insurance Company, the 
National Realty Company, Ed B. Mooney, and gthers, in which the National 
Realty Company and Ed B. Mooney filed cross-complaints. From a decree for the 
plaintiff, the defendants, other than the cross-complainants, appeal 
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Affirmed. 
Verne McMillen, of Little Rock, for appellants. 
O. H. Sumpter, of Hot Springs, for appellees. 
Meunarry, Justice. 

The appellee Annie E. 


Little was the owner of a frame hotel or rooming 
house located at 2 


01 Prospect avenue in the city of Hot Springs, Ark., and was 
the owner at the time the policies hereinafter mentioned were issued, and at the 
time of the fire. Policies were issued covering said property as follows: 

Firemen’s Insurance Company, $1,000. 

National Fire Insurance Company, $1,000. 

City of New York Insurance Company, $2,000. 

Georgia Fire Underwriters (two policies), $3,500. 

North British & Mercantile Insurance Company, $2,500. 

The appellee executed her promissory note in the sum of $25,000 payable to 
appellee Ed B. Mooney, due nine months after date, and to secure the payment 
of said note executed a deed of trust conveying the property on which the insured 
building was located to Claude E. Marsh, trustee. Mooney borrowed $20,000 from 
the National Realty Company, and pledged the $25,000 note mentioned as security 
for the payment of his note. A mortgage clause was attached to each of the 
policies, providing the loss, if any, should be payable to Ed B. Mooney, mort- 
gagee, as his interests might appear. 

Separate suits were filed by appellee Annie E. Little, against each of the above- 
named insurance companies, and the National Realty Company and Ed. B. Mooney 
were also made defendants. It was alleged in each complaint that the building was 
totally destroyed by fire, and appellee prayed judgment for the full amount men- 
tioned in each policy. She also alleged that the defendants National Realty Com- 
pany and Ed B. Mooney falsely and without right claimed a mortgage lien on the 
property, and also claimed the debt due under the policies. 


The National Realty Company and Ed B. Mooney filed answers and cross- 
complaints, asking that the causes be transferred to equity, and the mortgage be 
foreclosed. The appellee Annie E. Little filed answer to the cross-complaints, and 
alleged that the loan made by Ed B. Mooney to her was usurious and void, and 
praved that the cross-complaints be dismissed. 

The insurance companies answered, admitting that the policies of fire insur- 
ance were in force, but denying that the building was totally destroyed by fire. 
They admitted the property was damaged by fire, but alleged that the policies pro- 
vided that the insurance company should not be liable for more than it would cost 
the insured to repair or replace the same with material of like kind and quality 
at the time of the loss, and that it would have cost the insured not exceeding 
$5,000 to make the repairs. Each of the appellants offered to confess judgment for 
its proportion of the damage upon the basis of $5,000 total damage. The cases 
were transferred to equity and consolidated for the purpose of trial. By agree- 
ment the consolidated cases were tried as to the liability of the insurance com- 
panies, and the question of the liability of appellee Annie E. Little, under her 
note and mortgage to Ed B. Mponey, was reserved for determination of the court. 
The only question before this court is the amount of liability of the insurance 
companies under their policies. 

The chancery court found that there was a total loss, and that the value o1 
any salvage w as less than the cost of removing same, and entered a decree against 
each of the insurance companies for the full amount of the policies, together with 
attorney’s fee of 15 per cent. and a penalty of 12 per cent. The case is here on 
appeal by the insurance companies. ; 

J. C. Copeman, a witness for the appellee, testified that he was a construction 
superintendent, and had just completed the Army and Navy Hospital; that he = 
called upon to make an examination of the property at 201 Prospect avenue, owne« 
by Mrs. Little, and made a report of his investigation to Mr. Little. Witness tes- 
tified that upon a thorough inspection of the property and what there was still 
remaining of the building, in his opinion that there was nothing left that could be 
used in the reconstruction of any building at all; that if any one would take the 
property over now it would cost them between $400 and $500 to take the débris off 
in order to get ready to put up a new building on the site; that it was his opinion 
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that the building, as a building, was a total loss. He did not make an estimate to 
rebuild the building. He made the examination on September 1, 1933. He examined 
the foundation, and the foundation was bad and crumbly through the heat that 
had been in the building. He did not believe it could be used; it would have to be 
torn out if any structure of any kind was built. 

Henry P. O'Hagan, a witness for appellee, testified in substance that his 
profession was supervising engineer for the War Department, and he had been 
counected with the work in Hot Springs in the construction of the New Army 
and Navy Hospital, the nurses’ quarters, known as the annex, and two sets of 
double NCO quarters. The last two were built by himself without a contractor; 
he did the purchasing and hiring. He made an inspection of the property known 
as 201 Prospect avenue for Mrs. Little; that the building as it now stands is, m 
his opinion, of no value; the owner might salvage some firewood, but doubted if 
any contractor would offer any money for the material now in the building; did 
not think that any possible salvage would be worth what it would cost to take it 
down and remove it; believed that the owner would have to pay to have the 
property cleaned up. In his opinioni the property is a total loss. He made the 
examination of the property about September 1, 1933. 

G. Solberg, a witness for appellees, testified in substance as follows: That his 
business was general superintendent, building supervisor, and he had been recently 
engaged in construction work in Hot Springs; that he is supervisor of the new 
nurses’ quarters, Army and Navy Hospital; that he inspected the property at 
201 Prospect avenue and found, in his estimation, the whole thing a complete 
loss; there would not be any way to get anything out of the salvage on any of 
the material. It would not even pay to strip the thing and take it down for the 
salvage of the material. It is a complete loss in his estimation. He made the 
examination about four weeks ago. 

Captain E. M. George, a witness for appellees, testified in substance that he 
was captain of the Quartermaster Corps, United States Army, and that Solberg 
is now employed as general superintendent for H. B. Ryan Company of Chicago, 
Ill, and in that capacity is looking after the building of the $160,000 nurses’ 
quarters, under witness’ supervision. He considers Solberg a competent judge of 
construction material, and of materials that go into building. H. P. O’Hagan is 
superintendent of construction and civil engineer, and kas been in the employ of 
the War Departmet for thirty years under the direct supervision of witness for 
the last six years. Witness considers him a competent man in his business, and 
a judge of construction material and buildings. J. C. Copeman is construction 
superintendent and has been for the past eighteen years. In all witness’ experience 
he is the best building superintendent witness has ever had. Mr. O'Hagan is 
employed by the War Department, and Mr. Solberg and Mr. Copeman are 
employed by general contractors. They have to do with government buildings and 
commercial buildings. Witness is construction quartermaster. He inspected the 
building at 201 Prospect avenue and considers the building a total loss and a 
menace. The inspection was made about a month ago. 


O. M. Harrison, a witness for appellants, testified in substance that he was 
a building contractor, had been in that business for eighteen or twenty years, and 
had built numbers of buildings in Hot Springs, one right across the street 
on Prospect avenue, for Captain Ricks; made an estimate of the damage to the 
building at 201 Prospect, August 26, 1932. The building was not destroyed by 
fire, but was damaged. Witness went over the building carefully, and his estimate 
of the cost of repairing the building and replacing all the damaged parts at that 
time was $6,164.40. He was at that time ready and willing to take a contract 
to make the repairs with the exception of the heating plant. The foundation ot 
the building was not damaged in any way by the fire. His estimate included 
every part of the building that was damaged in any way, with the exception of 
the furnace. Several rooms in the building were not damaged by the fire, the 
canvas and paper still on them. If witness owned the building and waited to 
build one like the building was before the fire, he would use the part remaining 
as a basis for restoring the building. 

W. W. Brown, a witness for appellants, testified that he lived in Little Rock 
and was a building contractor; had been actively engaged in that business for 
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thirty years; made an estimate on the building at 201 Prospect avenue on 
November 20, 1932, and estimated that to repair all the damage caused by the fire 
the cost would be $5,525.87. Witness proposed to make the repairs for that 
amount. His estimate consisted of removing the débris, hauling it from the 
premises, a little brickwork, topping one flue, sufficient lumber to replace that 
which was damaged or destroyed, and mill work, which consists of doors and 
windows, replacing all that were damaged, a composition roof, repairs to plumbing, 
and gas fittings. The fire was confined practically to the first and second floors 
and the roof; no damage to timbers below the first floor: it was necessary t 
replace a good part of the mill work on the first floor. A part of the outside 
walls on the left side toward the rear would have to come down from the 
second and third stories: the studs were damaged there, and a portion ci that 
wall; the larger part of the building remained intact. If witness desired to 
replace the building in the condition it was before the fire, he would use that 
part remaining. Any reasonable man would. There was 65 per cent. of the 
building with the materials in place that were sound values. Witness had been 
engaged in building residences and apartments for the better class of residents 
in Little Rock. Witness made estimates for both insurance companies and insured 
The damage by the fire was about 35 per cent. Witness introduced photographs 
of the building. Witness’ idea of total loss of a building is when it has lost its 
identity as a building, and this building has not lost its identity. 

George H. Burden and J. D. Johnson testified as to their experiences, and that 
the building was damaged about 35 per cent. Their testimony was substantially 
the same as that of Brown. 

KF. J. W. Hart testified for appellees in rebuttal that he was an architect; 
had been engaged in that profession about forty-eight years, and testified as to 
property that he had built. There was no damage by fire below the first floor. 
The damage there was caused by water, and caused a settlement of the piers 
and old flues and chimneys. In his opinion the flood of the water caused damage 
to the piers. Three days afterward there was one of the piers kicked out entirely 
caused by flooding of the water. 

The policy of the North British & Mercantile Insurance Company was intro- 
duced in evidence, and it was agreed that all of the other policies sued on were 
the same with the exception of dates and amounts, and that the concurrent amount 
of insurance permitted was $10,000. Each of the policies contained the foilowing: 

“This Company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurred and the loss or damage shall 
be ascertained or estimated according to such actual cash value with proper 
deduction for depreciation however caused aud shall in no event exceed what 
it would then cost the insured to repair or replace the same with material ot 
like kind and quality.” 

“This company shall not be liable, beyond the actual value destroyed by fre 
for loss occasioned by erdinance or law regulating construction or repair 0} 
building.” 

[5] In the instant case the best qualification that witnesses could have had 
was the inspection and examination of the building. The main question in this case 
is whether there was a total loss, and as we have said on this question, there 
was a conflict in the evidence. We said in a recent case: “If a building is 
destroyed, as a building, so that the walls although remaining are in such a con- 
dition that they will have to be torn down, there is a total loss.” St. Paul F. & M. 
Ins. Co. v. Green, 181 Ark. 1096, 29 S.W.(2d) 304, 307: Williams v. Hartford 
Ins. Co. 54 Cal. 442, 35 Am. Rep. 77: Oshkosh Packing & Provision Co. \ 
Mercantile Ins. Co. (C. C.) 31 F. 200; Penn. Fire Ins. Co. v. Drackett, 63 Ohio 
St. 41, 57 N. E. 962, 81 Am. St. Rep. 608; Teter v. Franklin Fire Ins. Co. 74 
W. Va. 344, 82 S. E. 40; German Ins. Co. v. Eddy, 36 Neb. 461, 54 N. W. 850, 
19 L. R. A. 707; Seyk v. Millers’ Natl. Ins. Co. 74 Wis. 67, 41 N. W. 43, 3 
L. R. A. 523; Lowry v. Fidelity Phenix Fire Ins. Co.. 219 Mo. App. 121, 272 
S. W. 79; Fire Ass’n v. Strayhorn (Tex. Com. App.) 211 S. W. 447; Ins. Co. 
v. Heckman, 64 Kan. 388, 67 P. 879. : 

[6] Under the authorities above cited the chancery court was justified in 
finding that there was a total loss. The trial court held that the ordinance 0! 
the city of Hot Springs was inadmissible, and therefore did not consider it. It 
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necessary to discuss it here because the appellants not oniy did not complain 
it, but urged that the trial court decided it correctly. Whether it was 
ctly decided or not is immaterial here. 
7| It is finally insisted that the clause of the policy above set out limits 
of appellants, and that they are not liable for any loss beyond the actu 
alue of the property, and in no event shall the recovery exceed what 
1 then cost the insured to repair or replace the same, ete. It 1s insisted 
the appellees are bound by the contract, and cannot recover anything in 
ss of what it would cost to repair the building. That is not true in cases 
there is a total loss. 
Section 6147 of Crawford & Moses’ Digest provides that in case of total 
the insurance company is lable for the full amount stated in the policy 
rican Central Ins. Co. v. Noe, 75 Ark. 406, 88 S. W. 572: Farmer’s Home 
| Fire Ass’n v. McAlister, 171 Ark. 574, 285 S. W. 5: Nat'l Union Firc 
v. Kent, 163 Ark. 7, 259 S. W. 370. 
find no error, and the decree is affirmed. 


HOME INS. CO. OF NEW YORK yv. JOHNSON. No. 23463. 
Court of Appeals of Georgia, Division No. 2. Sept. 21, 1934. 
176 Southeastern Reporter 513. 

INSURANCE. 

Policy and statutory provisions voiding fire policy on insured’s alienation 

title to insured property /eld inoperative, where insured deeded property to 
his brother-in-law to defeat collection of alimony and brother-in-law reconveyed 
property to insured on same day, seven weeks before fire, notwithstanding 
insured’s deed to brother-in-law was recorded before fire and brother-in-law’s 

‘cd to insured was not recorded until after fire (Civ. Code 1910, § 2484). 

For other cases, see Insurance, Dec. Dig. § 328[2].) 

Syllabus by the Court. 

By a provision in a fire insurance policy, and in a statute of this state, 
voiding the policy upon an alienation of the title to the property by the insured, 
did not void the policy, where, before the loss of the property by fire, the insured, 
alter parting with the title to the property, retained possession of the property, 

nmediately thereafter, on the same day, reacquired the title, and the trans- 
in no way contributed to the loss. 

Sutton, J., dissenting. 

Error from Superior Court, Bacon County; M. D. Dickerson, Judge. 

Suit by Otto Johnson against the Home Insurance Company of New York. 
lement for plaintiff, and defendant brings error. 

\firmed. 

This is a suit by the insured in a fire insurance policy, to recover on the 
for the loss of his dwelling house by fire. The sole defense was that the 

under its provisions, had become void by the execution and delivery by 

nsured, without the consent of the insurer, of a deed conveying title to the 

perty to another prior to the destruction of the house by fire. 

The evidence was undisputed and without conflict, as follows: The policy 
ined the following provision: “This entire policy, unless otherwise pro- 
by agreement indorsed hereon or added hereto, shall be void * * * if any 

change, other than by the death of an insured, takes place in the interest, title, 

or possession of the subject of insurance (except change of occupants without 
increase Of hazard) whether by legal process or judgment or by voluntary act 

1 the insured, or otherwise * * * or if a building herein described, whether 
nded for occupancy by owner or tenant, be or become vacant or unoccupied 

remain for ten days.” After the policy was issued and before the des- 

by fire of the building covered by the policy, the insured, without the 

nsent of the insurer, conveyed the property by warranty deed to his brother- 
in-law, who, on the same day, by warranty deed, reconveyed the property to the 
insured. This was about seven weeks before the fire. The deed from the insured 

Was recorded before the fire, but the ded from the brother-in-law was executed 

betore the record of the deed from the insured and before the fire, but was not 

recorded until after the fire. The plaintiff never parted with possession of the 

Property. He received nothing for it, but executed the deed for the purpose of 
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defeating the collection of alimony from him by his wife. The transaction in 
nowise contributed to the loss. A verdict for the plaintiff was directed and the 
court overruled the defendant’s motion for a new trial. The defendant excepted. 

Estes Doremus and Spalding, MacDougal & Sibley, all of Atlanta, and 
Wilson, Bennett & Pedrick, of Waycross, for plaintiff in error. 

J. T. Powell, of Brunswick, and I. J. Bussell, of Alma, for defendant in error, 

STEPHENS, Judge. 

The authorities are in conflict as to whether, where this or a similar provision 
of a fire insurance policy is breached, a removal of the situation causing the 
preach, before the property is destroyed by fire, will operate to revive the policy. 
See 26 C. J., p. 197. Among foreign authorities which hold that the policy is 
revived are Germania Fire Ins. Co. v. Turley, 167 Ky. 57, 179 S. W. 1059, Ann. 
Cas. 1917C, 931, and Born v. Home Insurance Co., 110 Iowa, 379, 81 N. W. 676, 
80 Am. St. Rep. 300. Among those holding contra are the foMlowing: North 
River Ins. Co. v. Waddell, 216 Ala. 55, 112 So. 336, 52 A. L. R. 838; Mulville v. 
Adams (C. C.) 19 F. 887; McKernan v. North River Ins. Co. (D. C.) 206 F. 984; 
Dolliver v. Granite State Fire Ins. Co., 111 Me. 275, 89 A. 8, 50 L. R. A. (N. S.) 
1106, Ann. Cas. 1916C, 765; Moore v. Phoenix Ins. Co., 62 N. H. 240, 13 Am. St. 
Rep. 556. See, also, Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 14 S. 
Ct. 379, 38 L. Ed. 231. Whatever may be the sounder view, this court, in Athens 
Mutual Ins. Co. v. Toney, 1 Ga. App. 492, 57 S. E. 1013, held that where the 
situation causing a forfeiture of the policy had ceased prior to the fire, and it 
in nowise contributed to the loss, the policy became revived and in force, that 
the insurance had merely been suspended during the period of violation. The 
facts in that case were that the house covered by the policy, which had become 
vacant and had remained so for more than thirty days, became reoccupied and 
was occupied at the time of the fire. The policy in that case contained language 
as respects its forfeiture by nonoccupancy identical with the language in the 
policy in the case now before the court. Although this case is criticized in 
Dolliver v. Granite State Fire Ins. Co., cited supra, it reviews the authorities 
pro and con, and lays down a rule which appears fair and just, and we are dis- 
posed to follow it. 

The Supreme Court in Adair v. Southern Mutual Ins. Co., 107 Ga. 297, 33 
S. E. 78, 45 L. R. A. 204, 73 Am. St. Rep. 122 in construing a provision in a tire policy 
which declares that the policy shall be forfeited “by any change in the use or condi- 
tion of the building, including additions or repairs, or by the erection of other build- 
ings, or in aity other manner by which the degree of the risk is increased, 
unless due notice is given to the company, and a new agreement is entered into,” 
held that the provision applies to “such changes as are of a permanent nature, 
and not to mere temporary changes in the use and occupation of the premises,” 
and that the mere temporary use of a threshing machine for a few hours on the 
premises did not work a. forieiture or suspension of the policy. The court, in 
the opinion, said that this clause of the policy has no reference “to such tem- 
porary use of the premises, but that it refers to changes in the use or condition 
of the buildings, or to changes in any other manner, of a permanent nature, by 
which the degree of risk is increased.” See, also, Sandersville Oil Mill Co. v. 
Globe, etc., Fire Ins. Co., 32 Ga. App. 722, 124 S. E. 728. 

While the Supreme Court of this state has in Farmers’ Mutual Ins. Ass’n 
v. Price, 112 Ga. 264, 37 S. E. 427, 428, held that where a fire policy provided 
that if at any time there shall be a change of title or ownership of the property 
insured, “‘the obligations of the insured and the association shall at once 
cease,” a conveyance by the insured to another rendered the policy in the 
language of the court, “ipso facto void,” there was no re-conveyance of the ttle 
into the insured prior to the loss of the property by fire. Phoenix Ins. Co. v. 
Asberry, 95 Ga. 792, 22 S. FE. 717, is for the same reason distinguishable. 

Nothing herein is affected by the provisions of section 2484 of the Civil Code 
of 1910 to the effect that “an alienation of the property insured, and a transfer 
of the policy, without the consent of the insurer, voids it.” This provision 1s 
susceptible to the same construction as the contractual provisions to the same 
effect contained in the poiicy. 

We therefore conclude that the alienation of the title to the property insured 
under the circumstances and conditions appearing here where the loss was 1n 
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nowise affected thereby, did not void the policy, but that the policy was in force 
at the time of the fire. The court did not err in directing a verdict for the 
plaintiff. 

Judgment affirmed. 

Jenkins, P. J., concurs. 

Sutton, J., dissents. 


FRADY v. GEORGIA FARMERS’ FIRE INS. CO. No. 23455. 
Court of Appeals of Georgia, Division No. 2. Sept. 21, 1934. 
176 Southeastern Reporter 526. 
1. INSURANCE. 


Petition in action on fire policy alleging issuance thereof covering described 
house and that house was destroyed by fire to plaintiff’s loss held subject to amend- 
ment to supply missing allegations as to plaintiff's ownership (Civ. Code 1910, § 
5682). 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

2. INSURANCE. 

Insured’s vacating of house covered by fire policy and taking away portion of 
household goods held not within policy clause voiding policy if insured should 
vacate dwelling and place a “tenant” therein, where insured left occupant in house 


as mere caretaker. 


(For other cases, see Insurance, Dec. Dig. § 323[3].) 
3, INSURANCE. 

Petition in action on fire policy alleging defendant’s issuance of policy covering 
described house and that house was destroyed by fire to plaintiff's loss, held suf- 
ficient, when amended by adding allegation that plaintiff had purchased property 
insured and paid part of purchase money (Civ. Code 1910, § 5682). 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 


Error from Superior Court, Habersham County; B. P. Gaillard, Jr., Judge. 

\ction by C. M. Frady against the Georgia Farmers’ Fire Insurance Company. 
\ general demurrer to the petition was sustained and judgment rendered for 
defendant, and plaintiff brings error. 

Reversed. 

John H. Davis & Son, of Toccoa, J. E. Frankum, of Clarkesville, and Thad L. 
Bynum, of Clayton, for plaintiff in error. 

Hammond Johnson, of Gainesville, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. 

[1] 1. Notwithstanding a petition may fail to set out a cause of action and 
therefore may not be good as against a general demurrer, in that certain allegations 
as to facts which are essential to the plaintiff’s right to recover are omitted from the 
petition, yet the petition is amendable where it shows a plaintiff and a defendant 
and contains allegations “sufficient to indicate and specify some particular fact or 
transaction as a cause of action.” Civ. Code 1910, § 5682. Where the petition in 
a suit to recover for loss under a fire insurance policy contains no allegation that 
the plaintiff had ever been the owner of the property or had ever had any insurable 
interest therein, yet where it shows a plaintiff and a defendant and contains allega- 
tions that a policy of fire insurance was issued by the defendant to the plaintiff, 
insuring the latter against loss by fire of a described house, that the house was 
destroyed by fire, to the plaintiff’s loss, and that there is a liability under the policy 
to the plaintiff by the defendant, in an alleged amount, there is set out in the petition 
“sufficient to indicate and specify some particular fact or transaction as a cause of 
action,” and the petition is amendable by an amendment supplying the omitted alle- 
gations. Georgia Farmers’ Fire Ins. Co. v. Tanner, 34 Ga. App. 809, 131 S. E. 191. 

[2] 2. A provision in a fire insurance policy, which insures a dwelling house 
while occupied by the insured as the owner, that should the insured “vacate” the 
“dwelling and place a tenant in same,” without the consent of the insurer, the policy 
shall he void, contemplates that the policy is voided only where the owner vacates 
the house ara the relationship of landlord and tenant is established between him 
and a person placed in the house. The policy is not voided by the insured’s vacat- 
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ing the house and moving away and taking away a portion of his household goods, 
but leaving an occupant in the house as a mere “caretaker” for the property. 

[3] 3. The petition, although it may have failed to contain allegations sufficient 
to set out a cause of action, was nevertheless subject to amendment supplying the 
omissions. The proposed amendment, which was rejected, contained allegations 
showing that the plaintiff had ag interest in the property insured at the time of the 
issuance of the policy, and, at the time of the fire, by having bought it and having 
paid part of the purchase money therefor. The petition, together with the proposed 
amendment, set out a cause of action. The court erred in rejecting the amendment 
and sustaining the general demurrer to the petition. 

Judgment reversed. 

Jenkins, P. J., and Sutton, J., concur. 


FIREMAN’S FUND INS. CO. v. THOMAS. No. 23491. 
Court of Appeals of Georgia, Division No. 2. Sept. 26, 1934. 
176 Southeastern Reporter 690. 
INSURANCE. 


Under fire policy subrogating insurer on payment of loss to insured’s rights 
against wrongdoer, insurer waived right of subrogation where it failed to assert 
such right in compliance with policy and insured, after having been paid loss under 


policy, settled with wrongdoer without fraud or notice of insurer’s claim for 
subrogation. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 
Syllabus by the Court. 

Where a policy of fire insurance contains a provision that, “if this Company 
shall claim that the fire was caused by the act or neglect of any person or corpora- 
tion, private or municipal, this Company shall, on payment of the loss, be subrogated 
to the extent of such payment, to all right of recovery by the insured for the loss 
resulting therefrom, and such rights shall be assigned to this Company by the 
insured on receiving such payment,” the insurer’s right to subrogation is limited by 
the terms of the policy, and is dependent upon a compliance by it of the conditions 
contained in the policy. Where the insurer fails to assert its right to subrogation 
in the manner prescribed in the policy, and the insured, after having been paid the 
loss under the policy, without any notice of the insurer’s claim for subrogation, 
settles with the person whose act caused the destruction of the property, and the 
insured has perpetrated upon the insurer no fraud which induced it to waive its 
right to subrogation, the insurer has waived its right of subrogation and cannot 
recover of the insured. 

Sutton J., dissenting. 

Error from Superior Court, Franklin County; Berry T. Moseley, Judge. 

Petition by the Fireman’s Fund Insurance Company against Ivan Thomas. 
review a judgment dismissing the petition on demurrers, plaintiff brings error. 

Affirmed. 

Transferred from the Supreme Court, 177 Ga. 427, 170 S. E. 222. 

The Fireman's Fund Insurance Company instituted suit against Ivan Thomas, 
and alleged in the petition that the plaintiff had paid to the defendant the sum of 
$2,500, being the face value of a fire insurance policy issued by the plaintiff to the 
defendant, in full settlement of a loss by fire of the defendant’s dwelling house and 
household and kitchen furniture, which were covered by the policy; that the 
defendant, in a sworn statement in filing the proof of loss with the plaintiff, fixed 
the value of the property and his total loss from the fire as being $3,143.96; that 
the defendant stated in the proof of loss that “the cause and origin of the said 
fire were unknown but believed to be electrical defects”; that “the defendant stated 
to the plaintiff, after said fire, as indicated in the aforesaid proofs of loss, that the 
cause or origin of said fire was defective wiring, for which the Georgia Power 
Company was liable, by virtue of their negligence in connection which the installa- 
tion and/or repair and maintenance of said electrical wiring”; that, after the plain- 
tiff had settled with the defendant by paying him $2,500 in full settlement of the 
defendant's claim under the policy, the defendant thereafter, without the knowledge, 
consent, or authority of the plaintiff, received $2,000 from the Georgia Power 
Company in settlement of the defendant's claim against the Georgia Power Com- 
pany in full settlement of defendant's loss in the destruction of his property by fire 
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resulting from the alleged negligence of the Georgia Power Company, and that the 
plaintiff knew nothing of this settlement until after it had been consummated ; that 
the policy contained the following provision: “If this Company shall claim that the 
fire was caused by the act or neglect of any person or corporation, private or muni- 
cipal, this Company shall, on payment of the loss, be subrogated to the extent of 
such payment, to all right of recovery by the insured for the loss resulting there- 
from, and such rights shall be assigned to this Company by the insured on receiving 
such payment”; that under the terms of the policy, as quoted, “and under the prin- 
ciples of equity,” the plaintiff, upon payment to the defendant of $2,500 as loss and 
damage under the policy, “became legally and equitably subrogated to any and all 
tights or causes of action, then existing in favor of the defendant against the 
Georgia Power Company, on account of the aforesaid alleged electrical defects or 
defects in wiring in said insured property.” The petition was in three counts, which 
were substantially identical in every respect, and were in substance as above set 
out, with the exception that the plaintiff alleged in the first count that, by reason 
of the facts alleged, the defendant was indebted to it in the sum of $2,500 with 
interest, and as alleged in the second count, in the sum of $2,000 with interest, and 
in the third count in the sum of $1,356.04. Nowhere in any of the counts was it 
alleged that the plaintiff had ever claimed or had made any claim to the defendant 
that the fire was caused by any act or neglect of another person or corporation, or 
that the plaintiff had ever demanded or required of the defendant an assignment to 
the plaintiff of the defendant’s right to recover against the Georgia Power Com- 
pany, or any one else, for the loss and destruction of the defendant’s property by 
fire. The defendant filed a general demurrer to each of the three counts of the 
petition, and also filed a special demurrer to each count upon the ground that it 
failed to contain such allegations. The court sustained the general and special 
demurrers and dismissed the petition. The plaintiff excepts. 

The bill of exceptions in this case was transmitted to the Supreme Court. That 
court, in transmitting the case to this court, held that the case was not an equit- 
able cause and the Court of Appeals has jurisdiction. The case came to this 
court at the October term, 1933. 

Smith, Smith & Bloodworth and W. L. Bryan, all of Atlanta, and C. M. 
McClure, of Toccoa, for plaintiff in error. 

A. S. Skelton, of Hartwell, for defendant in error. 

STEPHENS, Judge (after stating the foregoing facts). 

It is contended by counsel for the defendant that the plaintiff’s right to subro- 
gation arises only out of the express provision in the policy that, if the plaintiff 
should claim that the loss by fire insured against was caused by any act or neglect 
of another person or corporation, the plaintiff would on payment of the loss be 
subrogated to the extent of the payment, to the defendant’s right of recovery 
against the person or corporation whose act caused the damage, and that the 
defendant’s right of recovery therefor against such person or corporation should 
be assigned to the plaintiff by the defendant upon the latter’s receipt of payment 
cf loss under the policy, and that, since it does not appear from any of the allega- 
tions of the petition that the plaintiff had ever made such claim or demanded or 
obtained any assignment of any right of the defendant to a recovery against the 
Georgia Power Company, upon the receipt by the defendant of the amount of loss 
paid under the policy, the plaintiff has waived its right of subrogation. 

In support of their contention, counsel cite the case of Fire Association of 
Philadelphia v. Schellenger, 84 N. J. Eq. 464, 94 A. 615. In that case, the court, in 
construing a policy containing a clause identical with the clause in the policy in 
the case now before this court, held that “whatever may be the extent of the right 
of subrogation residing in an indemnitor, under such a state of facts as the present 
case exhibits, in the absence of any agreement upon the subject between the indem- 
nitor and the indemnitee, we see no reason for denying the power of the parties 
to curtail, or even to destroy it, by mutual consent, if they see fit to do so.” 

The Supreme Court of Mississippi, in Home Insurance Company v. Hartshorn, 
128 Miss 282, 91 So. 1, in following the New Jersey case, holds to the same effect. 
The New Jersey court stated that the insurer, by not having asserted any claim 
that the fire was caused by the act or neglect of another, until after the insured had 
settled with a third party whose tortious act it was claimed by the insurer had 
caused the loss, thereby leaving the insured free to settle with the person respon- 
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sible for the loss, without notice of the insurer’s claim for subrogation, had waived 
its right to subrogation. 


A contract of fire insurance is one of indemnity only. In the absence of any 
express provision in the contract as evidenced by the policy, the insurer, upon 
general principles of equity, is, upon payment to the insured of the amount of the 
loss payable under the policy, subrogated, to the extent of the amount paid, to the 
right of the insured against another who may be responsible for the loss. This is 
an equitable right in the insurer which can be asserted against the person who is 
responsible to the insurer for the loss only in the right of the insured. 26 C. J. 
657; 5 Joyce on Insurance (2d Ed.) p. 3537, and cases there cited; St. Louis, Iron 
Mountain, etc., R. Co. vy. Commercial Union Ins. Co., 139 U. S. 223, 11 S. Ct. 554, 
35 L. Ed. 154; Phoenix Ins. Co. v. Erie & Western Transp. Co., 117 U. S. 312, 6S. 
Ct. 750, 29 L,. Ed. 873; 7 Cooley’s Briefs on Insurance (2d Ed.) p. 6675. 


The provision in the policy, with reference to subrogation, confers no right 
upon the insurer as respects the right of subrogation, which the insurer otherwise 
did not have on equitable principles arising out of the relationship between the 
parties created by the contract of insurance. This is the equitable right of subroga- 
tion, where the insurer has paid the loss, to the extent of the amount paid, to the 
insured’s right to recover against another whose act may have been responsible for 
the loss. It is true the insurer is, by the terms of the policy, given the right to 
demand of the insured an assignment of the latter’s right of recovery against the 
person whose act caused the loss, but this is only to the extent of the amount of 
loss which the insurer has paid to the insured under the policy. Since the insured’s 
right is an unliquidated demand which may be satisfied by a settlement, or a 
recovery, for the loss of the property in an amount as representing its loss, greater 
than that represented in the amount of loss which the insurer has paid the insured 
under the policy, an assignment by the insured to the insurer of the insured’s right 
of recovery which is only to the extent of the amount of loss which the insurer 
has paid under the policy would not assign to the insurer the insured’s legal title 
to the chose in action against the person whose conduct caused the loss. Since, 
under the terms of this provision in the policy, the insurer could obtain only an 
equitable assignment of the insured’s right against the third party, this clause of the 
policy secures to the insurer only that to which the insurer who is indemnitor under 
the policy is entitled otherwise on the principles of equity. In this respect the policy 
confers upon the insurer no new right. Only as respects the conditions provided in 
the policy for the exercise by the insurer of its right of subrogation does the 
policy contain anything affecting the insurer’s right of subrogation. These limita- 
tions therefore must necessarily relate to whatever right of subrogation the insurer 
may possess, whether this right arises from, or independently of, any express pro- 
vision in the policy. Upon the principle of expressio unius est exclusio alterius, 
these limitations are imposed upon whatever right of subrogation the insurer may 
possess. Therefore, where the insurer has failed to assert its right to subrogation, 
or at the time of payment of the loss, by claiming that the loss was caused by the 
act of a third person, and permitting the insured afterwards, without notice of the 
insurer's claim of subrogation, to settle with the third person for the loss, not- 
withstanding the insurer has no notice of the settlement, the insurer has thereby 
Waiver its right to insist upon a subrogation to the insured’s right against the 
person whose act caused the loss. The insurer therefore, after paying the loss 
under the policy, cannot, upon any right of subrogation, recover of the insured who 
has settled with a third person whose act caused the loss. 


The insistence that, where the insurer pays the loss under the policy, without 
any knowledge that the loss of the property was caused by any act or neglect of a 
third person and without any knowledge of any claim which the insured may have 
against a third person to recover for the loss of the property, the insurer has not 
waived its right of subrogation, is not sound. The insurer’s right to subrogation 1s 
limited, as provided in the policy, to the insurer’s asserting it in the manner therein 
prescribed before making a payment of the loss under the policy. The policy pro- 
vides for a proof of loss, and the loss is not payable under the policy until after 
proofs of loss have been made to the insurer. The insurer had every opportunity 
to obtain from the insured upon the making of proofs of loss the facts and cir- 
cumstances respecting the cause and origin of the fire which caused the loss. Where 
the insured has made proof of loss and has concealed from the insurer nothing 
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within the insured’s knowledge as to the cause of the fire, and has therefore com- 
mitted no fraud on the insurer by inducing it to pay the loss under the policy, in 
ignorance of the cause of the fire, the insurer cannot claim subrogation upon the 
sround that it failed to claim the right upon payment of the loss because it was at 
ihe time ignorant of the fact that the property was destroyed by the act or neglect 
of a third person. 

The proof of loss furnished by the insured in the case now before the court, 
as it appears from the allegations in the petition, contains a statement that the cause 
and origin of the fire were unknown, but that the insured believed the fire was 
caused from “electrical defects,” evidently meaning, as alleged in the petition, that 
there was a defective condition in the electrical wiring of the house. It is nowhere 
alleged in the petition that the defendant misled the plaintiff as to the cause of the 
fire, or concealed from the plaintiff any facts known to the defendant which might 
render the Georgia Power Company, or any one, liable for the destruction of the 
property. There appears nothing which would relieve the plaintiff from a com- 
pliance with the conditions of the policy as respects the assertion of its right of 
subrogation. 

It not appearing from the petition that the plaintiff was entitled to a subrogation 
to any right of the defendant, the petition failed to set out a cause of action, and 
the court did not err in sustaining the demurrer. 

The Supreme Court after this case was transmitted to it took jurisdiction, and 
rendered a decision in which the judgment of the superior court overruling the 
general demurrer was affirmed. The plaintiff moved for a rehearing upon the 
ground that the Supreme Court had no jurisdiction of the case. That court, upon 
consideration of the motion, transferred the case to the Court of Appeals. The 
Court of Appeals therefore seems to be placed in the anomalous position of in 
effect reviewing a judgment of the Supreme Court. It is unusual for the Court of 
\ppeals to have the opportunity to review the Supreme Court. Since the Supreme 
Court has conferred this privilege upon us, we cheerfully assume the responsibility 
of reviewing its judgment. After considering the case, we come to the same con- 
clusion as did that august tribunal. 

Judgment affirmed. 

Jenkins, P. J., concurs. 

Sutton, Judge, dissents. 


TWIN CITY FIRE INS. CO. v. LONAS. 
Court of Appeals of Kentucky. Oct. 16, 1934. 


75 Southwestern Reporter (2d) 348. 
3. INSURANCE. 
In action on fire policy, where it was alleged that fire was intentionally set by 
insured and that loss was not in any material sum, exclusion of evidence that 
fire was set and that major portion of ‘househoid goods had been removed, 
because testimony failed to connect insured with cause of fire, held error. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

Appeal from Circuit Court, Allen County. 

Suit by John D. Lonas against the Twin City Fire Insurance Company. 
a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with directions. 

F. M. Drake, of Louisville, and W. D. Gilliam, of Scottsville, 

A. J. Oliver and N. G. Goad, both of Scottsville, for appellee. 

RatiirF, Justice. 

John D. Lonas, appellee, brought this suit in the Allen circuit court to recover 
of the Twin City Fire Insurance Company, appellant herein, $1,000, the amount 
ot a fire insurance policy covering the household goods and other contents of a 
dwelling in Scottsville, Ky. For convenience we will refer to the parties as 
plaintiff and defendant according to their respective positions in the lower court. 

Defendant filed its answer in which it traversed all the material allegations 
of the petition and pleaded in paragraph II that the fire was caused or brought 
about by the plaintiff or some person acting with his knowledge or consent and 
with the purpose and intent that the property referred to in the petition should 

thereby be destroyed. In paragraph III it pleaded a certain provision of = 
policy, to wit: “This entire policy shall be void if the insured has concealed « 
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for appellant. 
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misrepresented, in writing or otherwise, any material fact or circumstance con- 
cerning this insurance or the subject thereof; or if the interest of the insured 
in the property be not truly stated herein; or in case of any traud or false 
swearing by the insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss.” 

It further alleged that the amount of plaintiff’s loss hy the fire was not in any 
material sum and has not amounted to as much as $1,000 or to as much as Si0, 
and that plaintiff's claim was fraudulent, in that he was attempting to collect a 
sum far in excess of his actual loss. 

The evidence was taken and the jury returned a verdict for plaintiff for the 
sum of $850. From that judgment defendant brings this appeal. 

There are a number of alleged errors complained of in defendant's motion 
and grounds for a new trial, but in its brief it only insists that the court erred 
in its ruling respecting the evidence, to which ruling we will later refer aiter 
giving a résumé of the evidence. 

Plaintiff testified that he and his wife left their home on Monday or Tuesday 
and did not return until after the fire, which was on Saturday following. He 
stated that he did not know whether or not they left the doors locked, but said 
that his wife usually locked the doors when they went away. According to the 
evidence of plaintiff and the furniture dealer who sold him a part of the household 
goods alleged to have been destroyed by the fire, the costs of the furniture when 
purchased amounted to $1,678.75, and consisted of five rugs, dining set, a dresser, 
washstand, kitchen cabinet, chairs, and rockers, $125 worth of clothing, refrigera- 
tor, hathbox, davenette, Victrola, library table, and numerous other articles which 
go to make up household furnishings, including three bedsteads well furnished. 
The house consisted of five rooms, three down stairs and two up stairs, all of 
which were well furnished. 

E. S. Morgan, chief of police of Scottsville, and also chief of the fire depart- 
ment, testified that he received a fire call at 3:30 a. m. on August 6, 1932, and, 
when he arrived, the house was afire practically all over, and he tried to get in 
and found the doors all locked and the windows down. After getting the fire 
under control, they entered the house to put out the fire on the inside. They 
entered the house by forcing or breaking open the kitchen door and entered by 
way of the kitchen into a room that goes up to the stairway, and there found 
a folding bed. It had a mattress and a sheet on it only, but they did not notice 
or find any other beds at all. He was asked to tell the jury what he found in 
the house in the way of bed clothing, and he answered: “I saw one quilt by the 
fire at the stairway, looked like it had been brought down the steps.” He stated 
that he did not see any other quilts, nor any signs or indications of any quilts 
having been burned. They went all over the house, up stairs and down stairs, 
looking carefully to see about the fire. They found no signs of beds or bed 
clothing having been burned. He found only one rug about 18 inches to 2 fect 
wide and 4 feet long, lying approximately between two rooms, but there was no 
rug or floor covering on the front room downstairs or no part of one or indica- 
tions that any had been burned. He was asked to state what he discovered 
as to what might have caused the fire or contributed to it, and in response he 
said there was oil on the floor and a hole about 12 inches square cut in the iloor 
near the stove which indicated it had been “hacked,” and the hole was stuffed 
with a lot of rags and oily sacks and papers soaked with coal oil, and the floor 
around the hole was scorched: that there were indications that the fire had 
started in the kitchen and under the rafters on both sides of the stairs and the 
middle of the house, but the floors up stairs were not burned much. He found a 
five-gallon coal oil container with about a quart or half gallon of oil in it, sitting 
close to the hole in the kitchen. He looked in the drawers of a chiffonier and 
dresser and found nothing in them except some quilt pieces and face powder, 
but found no clothes, linens, or bed clothing. He did not see plaintiff nor any 0! 
his family while he was attending the fire, but saw plaintiff the next day. 
Plaintiff went to the house and examined it, but made no explanation as to 
what had become of such articles and furniture as were not found in the house. 
On cross-examination the witness was asked if the house showed evidence that 
it had been burglarized, and, in response, he said: “Somebody had got this stuff 
out. Q. You said there were three or four different fires and yet the house was 
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afire all over—how do you mean? A. It looked to me like somebody went along 
with a pan of coai oil and slugged it in there. The floor wasn’t hurt except on 
the west side of the house; that porch floor was the worst place, but it looked 
like the paint wasn’t hurt at all up this side of the wall.” 

Roy Dye was next called for defendant, and plaintiff objected to Dye testifying 
unless his testimony tended to connect plaintiff with the fire. The court sustained 
the objections and said: “I think you would have to connect the plaintiff with 
the fire. I will let you examine this witness outside the presence of the jury.” 
Counsel for defendant then stated that he had about fifteen other witnesses whose 
testimony would be along the same line as that of the witness Morgan and 
perhaps other matters, and insisted that he be allowed to introduce Dye and all 
the other witnesses and examine them in the presence of the jury, but the court 
refused to permit any of the witnesses to be introduced and examined in the 
presence of the jury unless they were first examined out of the presence of the 
jury for the purpose of the court determining the competency of their testimony 
respecting plaintiff's connection with the fire. Counsel for defendant refused to 
submit to this method of procedure, whereupon counsel for plaintiff moved the 
court to exclude the testimony of the witness Morgan, and the court sustained 
the motion. Upon the suggestion of the court, the following stipulation was 
agreed upon by counsel for the respective parties: 

“It is stipulated that the following witnesses would be called on behalf of the 
defendant and their testimony would be excluded upon the objection of plaintiff, 
upon the same ruling for for the same reason that the defendant is a 
as to place a the jury the testimony of Roy Dye, Ross Wark, B. 
Sims, B. C. Cline, B. B. Cline, Ottis Meador, C. A. Settle, J. C. Pitchford, G. T. 
Fakir ae Foden Mrs. Ora Coots, Mrs. Leania Shrum, Clarence aces 
Leovell J. Sanders and Rena Huntsman. 

“The testimony of E. S. Morgan is excluded from the consideration of the 
jury; and under the direction of the court and by agreement of the plaintift 
by counsel, this stipulation is placed in the record to have the same effect as if 
said witnesses had been personally placed upon the stand and their testimony 
offered and excluded. 

“To all of which the defendant, by counsel excepts and objects.” 

Defendant then introduced Malcolm Crum, state deputy fire marshal, and 
examined him respecting his investigation of the fire and what action, if any, 
was taken by him pursuant to the investigation. It would serve no good purpose 
in the decision of this case to discuss the evidence of this witness or the purpose 
for which it was introduced. 

The court then in effect peremptorily instructed the jury to find for the 
plaintiff the cash value of his personal property claimed to have been destroyed 
by the fire. The propriety of the instructions is not insisted upon in brief for 
appellant, and, the determination of the case having been rested upon the ruling 
of the court respecting the evidence as above stated, it is not necessary to pass 
upon the instruction. 

The value of the property destroyed by the fire and the origin of the fire 
were put in issue by the pleadings. The evidence of the chief of police, 
Morgan, and that of other offered witnesses as set out in the stipulation, was 
competent and should have been submitted to the jury with appropriate instruc- 
tions for its determination of the issues. According to the evidence of Morgan, 
the major part of the household goods claimed by plaintiff to have been burned 
had been taken out of the house before the fire occurred. Conceding, without 
deciding, that the house had been burglarized and the property taken “therefrom 
before the fire, plaintiff’s recovery under the fire insurance policy would be limited 
to such property as was actually burned. A fire insurance policy does not insure 
against burglary or any loss otherwise than that stipulated in the contract. 

[3] In the case at bar, we have these circumstances: Plaintiff had his house- 
hold goods insured; according to his evidence, he and his family left his home on 
Monday or Tuesday before the fire on Saturday following and did not return 
uutil the day of the fire. The fire occurred at 3:30 a. m. without any person 
having occupied the house since Monday or Tuesday previous. According to the 
evidence of Morgan, a major portion of the household goods had been removed. 
The doors were all locked and the windows down; rags, papers, and other material 
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saturated with kerosene were found in the house and a hole had been cut in the 
floor; oil had been poured over the house in various places, and the fire not 
concentrated at any one point.’ The only explanation suggested to account for 
these circumstances is the probability that the house was burglarized and then set 
on fire by the burglars to cover up their crime. True it is, burglars not infre- 
quently resort to setting a house on fire after they have robbed it, but the circum- 
stances of this particular case may repel such inference. If burglars had entered 
this house and carried out the household goods, including large pieces of furniture, 
which the evidence conduces to show had been taken therefrom, and then set 
the house on fire on the inside, as the evidence shows it was, it would indeed be 
strange that they would take the time and precaution to lock the doors or put 
the windows down and securely close the house, as it was according to the 
evidence of the fire department. 

It is our conclusion that these circumstances have some probative or evidential 
value and should have been submitted to the jury, and the trial court erred in 
excluding from the jury the evidence of Morgan and refusing to allow defendant 
to introduce other witnesses or hear other evidence on the issues. 

The judgment is reversed and remanded, with directions to grant defendant a 
new trial and for proceedings consistent with this opinion. 


OCCIDENTAL INS. CO. v. CHASTEEN et al. 
Court of Appeals of Kentucky. Oct. 16, 1934. 
75 Southwestern Reporter (2d) 363. 
8 INSURANCE. 


In action cn fire policy, evidence of insured’s ownership of property at time 
of fire held incompetent, in absence of such allegation in pleadings of insured 
or mortgagee, where such omission was not cured by insurer’s answer. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

9. INSURANCE. iL 

Insured could not recover on fire policy without competent proof of owner- 
ship at time of fire, where lack of title at such time invalidated policy. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Appeal from Circuit Court, Fayette County. 

Action by S. S. Elam against Ernest Chasteen and wife and the Occidental 
Insurance Company, wherein defendants Ernest Chasteen and wife filed a cross- 
petition against defendant the Occidental Insurance Company. From a judgment 
for first named defendant on the cross-action, last named defendant appeals. 

Reversed with directions. 

Frank M. Drake, of Louisville, and Wm. A. Minihan, of Lexington, for 
appellant. 

Fowler, Wallace & Fowler, of Lexington, for appellees. 

RICHARDSON, Justice. 

The Occidental Insurance Company, on July 13, 1929, renewed with Ernest 
Chasteen a policy of insurance, insuring him in the sum of $1,800 against loss 
of a dwelling by fire. During the existence of this policy, he had with the 
Westchester Fire Insurance Company a policy for $800, insuring him against ivss 
by fire of the contents of the dwelling. While these policies were in full force 
and effect, on the night of September 25, 1931, the dwelling and contents were 
totally destroyed by fire. There were at that time liens on the dwelling; cne 
in favor of the Lexington Building & Loan Association. for $400, and another a 
purchase-money lien of $1,059 in favor of S. S. Elam. 

Elam, asserting his purchase-money lien on the dwelling and that there was a 
loss payable clause attached to the policy in his favor, filed an action in the 
Fayette circuit court against Ernest Chasteen and wife and the Occidental Insur- 
ance Company, to recover of Chasteen the balance due on the purchase money 
and to have applied to its satisfaction the proceeds of the insurance policy on the 
dwelling. ‘ 

In his petition, Elam averied “that on the 6th day of June, 1929, he sold and 
conveyed to the defendant, Ernest Chasteen, a certain house and lot of ground 
situated on Southern Avenue, near the city limits of Lexington, Fayette County, 
Kentucky, by deed which is of record in the Fayette County Clerk’s Office in 
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Deed Book 258, at page 448. * * * The said Ernest Chasten procured a policy 
of insurance to be issued by the Occideutal Insurance Company of San Francisco, 
California, securing and indemnifying him from ‘loss by fire of the frame dwelling 
situated on said lot in the sum of $1,800.00. * * * That said policy was again 
renewed by said insurance company on July 13th, 1931, protecting said residence 
by fire for another year, ending at noon, on July 13th, 1932, and,” etc. 

The Occidental Insurance Company, by answer, traversed the allegatious of 
the petition. 

I:rnest Chasteen, by answer, admitted his indebtedness to Elam and tlien set 
out the history of the issuance of the policy of the Occidental Insurance Company, 
the payment of the premium thereon, the furnishing the insurance company a 
proof of loss, and the transaction between him and the insurance agent, concerning 
the loss payable clause which Elam, by his pleading, sought to have enforced t 
pay his debt. s 

The answer of the Occidental Insurance Company to the cross-petition oi 
Chasteeen was, by an order of court, controverted. 

At the commencement of the trial, it was agreed of record, by the parties, 
that this action be consolidated with that of Ernest Chasteen against the West- 
chester Fire Insurance Company, and “transferred to the common law docket 
for trial by a jury of all of the common law issues presented in the pleadings.’ 
It was “further stipulated and agreed that either party may introduce further 
evidence hereafter as to any equity issues herein”; also “that the cases * * * be 
tried together, * * * and all pleadings, evidence and further steps taken in either 
action shall be considered as taken in both cases either in this court or the Court 
of Appeals.” 

On the issues thus joined, the consolidated actions were tried before a jury, 
which resulted in a verdict for Chasteen of $1,800 and interest from March 15, 
1933, against the Occidental Insurance Company. 


An examination of the pleadings discloses that it is nowhere allege@ in any 
pleading that Chasteen, at the time of the issuance of the policy, or at the time 
cf the fire, was the owner of the dwelling. Chasteen and others testified that he 
was the owner of it at the time it was destroyed by fire. To this evidence the 
Occidental Insurance Company objected. Its objection was overruled, and it 
reserved of record an exception. It was not required to repeat its objection, 
after the court had ruled adversely on the question of the competency of the 
offered testimony, to the same line of interrogation, whether the question was 
propounded to the same oi another witness. Koehler vy. Commonwealth, 222 Ky. 
670, 1 S.W.(2d) 1072. 

[8] There being no allegation in Elam’s and Chaseen’s pleadings that Chas- 

teen was the owner or title holder of the property, or that it was “his” at the 
time of its destruction by the fire, the answer of the Occidental Insurance Com- 
pany not curing the omission in their pleadings, rendered incompetent the tes- 
timony, when objected to, establishing his ownership. “An issue raised by the 
evidence, but not made by the pleadings, is not the issue in the case (Conley v. 
Boyd Oil & Gas Co., 220 Ky. 753, 295 S. W. 1025), for proof without pleading is 
as unavailing as pleading without proof. Louisville & N. R. R. Co. v. Whitaker, 
222 Ky. 302, 300 S. W. 912.” See Mannington Fuel Co. v. Ray’s Adm’x, 250 Ky. 
736, 63 S.W.(2d) 933, 936. 
_ [9] The Occidental Insurance Company’s objection to the evidence establish- 
ing Chasteen’s ownership of the dwelling at the time it was destroyed, and its 
reserving an exception, preserved its right to complain in this court. See Globe 
& Rutgers Fire Ins. Co. of City of New York v. Hensley, 206 Ky. 202, 266 S. W. 
1074; Federal Fire Ins. Co. v. Harvey, 225 Ky. 838, 10 S.W.(2d) 311; Svea Fire 
& Life Ins. Co. v. Walker, 235 Ky. 289, 30 S.W.(2d) 1105; American Liability & 
Surety Co. v. Hill, 252 Ky. 264, 66 S.W.(2d) 823. Chasteen’s ownership, at the 
time of the fire, was indispensably essential to his recovery on the policy, for, 
it he was without title at the date of the fire, this fact invalidated the policy. 

Wherefore the judgment is reversed, with directions to award a new trial; 
and for proceedings consistent with this opinion. 
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HANKS v. CAMDEN FIRE INS. CO. No. 5432. 
Springfield Court of Appeals. Missouri. Oct. 2, 1934. 
74 Southwestern Reporter (2d) 873. 
INSURANCE. 


Evidence required finding that insured surrendered fire policy upon receiy- 
ing notice of cancellation with knowledge that policy entitled him to continuance 
of insurance thereunder for five days after notice, precluding recovery for fire 
damage incurred within five-day period on theory that immediate surrender of 
policy was caused by fraud or mistake. 

(For other cases, see Insurance, Dec. Dig. § 242.) 

2. INSURANCE. 

Fire policy provision requiring five days’ notice to insured in order to cancel 
policy is for benefit of, and may be waived by, insured. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

3. INSURANCE. 

Where insured surrendered fire policy on day he received notice of can- 
cellation and accepted return of full premium paid with knowledge of his right 
to five days’ notice, insure1’s hability on policy was immediately terminated, 
notwithstanding policy provided for five days’ notice of cancellation; hence 
insured could not recover on policy for fire damage incurred within five days 
after surrender of policy. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

Appeal from Circuit Court, Butler County; Robert I. Cope, Judge. 

Action by James Hanks against the Camden Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

syron Kearbey, of Poplar Bluff, for appellant. 

l.. Kw Tedrick and Sam M. Phillips, both of Poplar Bluff, for respondent. 

BaiLey, Judge. 

This is a suit on a fire insurance policy, originating in a justice of the 
peace court. Judgment was there rendered in favor of plaintiff and the case 
appealed to the circuit court of Butler county. On trial in that court to a jury 
a verdict and judgment in favor of plaintiff was rendered in the sum of $250. 
From this judgment defendant has appealed. 

The petition alleges that on the 25th day of May, 1933, in consderation of a 
premium of $8.05, paid by plaintiff, defendant issued its policy in the sum of 
$900, insuring plaintiff's household goods against fire; that on the 23d a of 
June, 1933, plaintiff received notice from defendant that it would cancel said 
policy of insurance, said cancellation to take effect five days after receipt of said 
notice, and therefore said policy terminated on June 28, 1933; that while said 
policy was in force, the dwelling house in which was located said household 
goods caught fire and resulted in destruction and damage to said property in 
the sum of $250, for which judgment was prayed. 

Defendant answering admitted the issuance of the policy as alleged and the 

payment of the premium by plaintiff; that it issued notice of cancellation of the 
policy to take effect in five days, in accordance with the terms of said policy, 
and upon condition that the excess premiums, if any, in excess of the pro rata 
premium for the unexpired term would be returned to the insured upon demand; 
that plaintiff received the notice of cancellation on June 23, 1933; that plaintiff 
voluntarily surrendered said policy for cancellation on said day and received 
from the local agent the full amount of the premium theretofore paid by him; 
that said policy was canceled by defendant on the date of said voluntary sur- 
render, which was five days prior to the date of the fire and loss for which 
plaintiff sues; that said policy was not in force and effect on the date of plain- 
tiff’s alleged fire and loss. No reply was filed. 

Upon the issues thus made the case proceeded to trial. The evidence on 
the part of plaintiff in regard to receiving the notice of cancellation and sur- 
render of the policy was as follows: 

“Shortly after I took out this policy, I received a notice from the company 
that the policy would be cancelled. I received this notice by registered mail. It 
was on the 23rd day of June, 1933. When I went to the post office that morn- 
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ing to get my mail, this registered letter from the company was there. I went 
up to George Knower’s, the insurance agent who wrote the policy, and asked 
him what to do about it, and he said there was nothing he could do but cancel 
the policy. He went with me to the post office, and I took the letter out of the 
post office, and it was a notice of cancellation. * * * 

“And when I saw that it was a notice of cancellation I said to George, ‘Isn’t 

there some way that I can get this carried over until I can get some other insur- 
ance?’ Mr. Knower told me there was nothing he could do only cancel the policy. 
He said that all he could do was to cancel the policy and me take the premium 
money back. And I asked him if I couldn’t carry it over five days until I got 
her insurance to cover my furniture, and he said ‘No. Acting upon that, 
what he said, I surrendered the policy to the office and received back the money 
that I had paid for the premium. I did this on the 23rd day of June, 1933, the 
same day I received the notice. I told Mr. Knower that I didn’t want to sur- 
render the policy until I had time to get other insurance. I knew there was a 
provision in the policy that required the company to give me five days notice 
before they could cancel the policy, and I called Mr. Knower’s attention to 
this.” 

On cross-examination he testified as follows: 

“IT have had considerable business with insurance companies. This is not 
the first time that I have received a notice of cancellation of an insurance policy. 
I knew what this notice was when I received it. 

“Q. You were familiar with the conditions of your policy? <A. Yes 


S, sir. 
“Q. And you knew that you had five days to keep that policy if you wanted 
to, didn’t you? <A. Yes, sir. 


“Q. Then why did you surrender it? A. Because Mr. Knower told me that 
was all I could do. I asked him if there wasn’t some way I could re-instate this 
policy and he said ‘No,’ and [ asked if I could carry it over until I got other 
insurance, and he said ‘No, that the only thing I could do was to bring my 
pi me Pe and get my money back. * * * j 


Did you pay the pro rata part of the premium when they gave you the 
ake ‘that was all you ever paid was $8.05. A. I gave them the premium, | 
don't know what it was. 
And they gave you all of the premium back? A. They gave me $8.05. 
That was what I paid for this insurance policy and got it all back. 
“I had two policies with the company. One on my car, and my car burned 
a short time before my house did. I have had five fires within the last three 
years. 
What did you have that was destroyed by fire? A. There was fully 
$250.00 worth, beds, dressers, bed clothing, bed ticks, three mattresses, two 


feather ticks, quilts, six sheets, eight pillows, and two bolsters that was totally 
destroyed. 


“I had from the 23rd day of June, 1933, to the 27th day of June, 1933, 


secure other insurance, but I did a I knew there were several agents in town, 
but I did not see any of them. I didn’t have time. I lived right here in town. 
Mr. Knower offered to take me home to get the policy, but I was too busy. I 
went out to the house at noon and brought the policy back down and gave it 
to the girl at Mr. Knower’s office. And she, Miss Kinney, gave me all of my 
money back. Mr. Knower was not there.” 


On the part of defendant, Mr. Knower, the local agent, testified that on 
June 23, 1933, after the issuance of the policy, plaintiff called at his office and 
said that he had a notice in the post office and asked the agent to go with him 
to the post office; that when they called at the post office and plaintiff had 
received the notice, he asked Mr. Knower if there was some way he could keep 
the policy until he could get other insurance, whereupon Mr. Knower 
“You can see for yourselt, 
in town.” 


said : 
you have five days, and there are some other agents 
That plaintiff said he did not care to see the other agents but wanted 
his money, whereupon Mr. Knower told plaintiff that if he would call at the 
office and bring in the policy he would give him his money either then or at the 
end of five days. 


In addition to the provision relative to five days’ notice of cancellation, the 





578 The Insurance Law Journal, Vol. 84 [ March, 1935 


policy, which was in the usual form, provided that the insured could cancel the 
policy at any time upon request. 

[1] Defendant offered a demurrer to the evidence both at the close of plain- 
tiff's case and at the close of the whole case. Error is assigned in the refusal 
of the trial court to sustain the demurrer offered at the close of the whole case. 
It is defendant’s contention that when plaintiff brought in his policy for can- 
cellation, surrendered his policy, and received the amount paid by him as 
premium thereon, the policy was at an end and no liability thereafter attached; 
that plaintiff having testified that at the time of receiving the notice of cancel- 
lation he was familiar with the terms of the policy and knew that he could keep 
the policy five days ii he wanted to, no issue was made for the jury on the 
question of involuntary cancellation, and defendant was therefore entitled to a 
directed verdict. 

Plaintiff counters this with the theory that under the terms of the policy 
and notice received he had five days’ grace and that his rights were therefore 
not affected by whether he delivered the policy and received the premium on 
June 23d or not; that the fire occurred within said five-day period; that if there 
were a mutual mistake in regard to his rights under the policy, there could be 
no contract or release or cancellation at the time the policy was surrendered, 
and therefore the demurrer was properly overuled. The contention of plaintiff 
that there was fraud or mistake leading up to the cancellation of the policy in 
‘Juestion is not- borne out by the evidence. Plaintiff’s own testimony to the effect 
that he was familiar with the terms of the policy and knew that he could hold 
the policy for five days indicates beyond any cavil'that plaintiff was not misled 
into surrendering the policy and that he did surrender it with full knowledge of 
his rights. Even granting that the agent of the insurer had the authority to 
inake the representation that the insured had no rights under the policy and that 
the only thing he could do was to surrender the policy and receive a return of 
the premium paid, the insured cannot be said to have reiied upon any such rep- 
resentations, in the light of his own admisson to the effect that he knew the 
policy would hold good for five days. Therefore the only question is whether 
or not his voluntary act in svrrendering the policy on the day he received the 
notice of cancellation and the receipt of the return of the premium and cancel- 
lation of the policy by the agent of the insurer did, as a matter of law, have the 
effect, of terminating the liability of defendant on the policy. 

2, 3] It has been uniformly held that a provision in an insurance policy 
requiring five days’ notice to the insured in order to cancel a policy is a pro- 
vision inserted for the benefit of the insured and may be waived by him. 
Warren vy. Franklin Fire Ins. Co., 161 Iowa, 440, 143 N. W. 554, L. R. A. 1918E, 
477; Rosen v. German Alliance Co., 106 Me. 229, 76 A. 688; Finley v. Western 
Empire Ins. Co., 69 Wash. 673, 125 P. 1012; Kelley v. Aitna Ins. Co., 75 W. Va. 
637, 84 S. E. 502; vows ~~ Co. v. State, 76 Ark. 180, 88 S. W. 917, 6 Ann. Cas. 
440; 26 C. J. 143; 14 R. C. L. § 188, p. 1010. Furthermore, the acceptance of the 
return of the premium aa ‘the understanding that the policy was canceled, and 
with full knowledge of the provisions of the policy in regard to notice, would 
be ae upon the insured. Malin y. Netherlands Ins. Co., 203 Mo. App. 153, 
219 S. W. 143. 

Since it appears from plaintiff’s own testimony that he surrendered his policy 
and accepted a return of the whole premium paid, which would only be due upon 
cancellation, with full knowledge of the terms of the policy and his right to five 
days’ notice, it is our opinion, under the authorities above cited, that there 
is no escape from the conclusion that the policy was in fact canceled at the time 
of the fire, and therefore the demurrer to the evidence should have been sus- 
tained. 

We think this judgment should accordingly be reversed. It is so ordered. 

Allen, P. J., and Smith, J., concur. 


YOUNG et al. v. NEW YORK UNDERWRITERS’ INS. CO. No. 104. 


Supreme Court of North Carolina. Oct. 10, 1934. 
176 Southeastern Reporter 271. 
1. INSURANCE. 


Award of appraisers and umpire appointed to determine loss under fire policy 
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is presumably valid and must stand in absence of fraud, mistake, duress, or other 
impeaching circumstance. : 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

2, INSURANCE. 

\n “interested appraiser,” appointment of whom may invalidate award made 
under fire policy, is one who is partial, unfair, arbitrary, and dominated by bias 
and prejudice for or against parties or property in controversy, or both, or has 
some pecuniary interest in result of performance of his duties. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

3. INSURANCE. 

That appraiser had previously acted for insurance companies and individuals in 
appraising fire losses held not to invalidate award under fire policy in which 
appraiser appointed by insured joined, particularly where insured knew of 
appraiser’s activities before making appraisement agreement. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

4. INSURANCE. 

That umpire appointed to settle differences between appraisers in determining 
fire loss stated there was total loss before his appointment, and subsequently chang- 
ed. his opinion, and that he accepted figures prepared by appraiser appointed by 
insurer held insufficient to show that he was interested so as to invalidate award 
signed by umpire and two appraisers. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

\ppeal from Superior Court, Buncombe County; Schenck, Judge. 

Action by S. K. Young and others against the New York Underwriters’ Insur- 
ance Company. From a judgment for plaintiffs, defendant appeals. 

Reversed. 

The plaintiffs owned a dwelling about three miles from the city of Asheville, 
and on or about December 7, 1930, the defendant executed and delivered a policy 
of fire insurance insuring said dwelling against loss by fire in the sum of $9,500 
on the building, but permitted concurrent insurance thereon in the amount of 
$13,500. The plaintiff, Hipps, is trustee in a certain deed of trust covering the 
property. On April 30, 1933, the house was burned. The policy provided that “in 
case insured in this company shall fail to agree as to the amount of loss or damage 
each shall, on the written demand of either, select a competent and disinterested 
appraiser. The appraiser shall first select a competent and disinterested umpire. 
* * * The appraisers shall then appraise the loss and damage, stating separately 
sound value and loss or damage to each item; and, failing to agree, shall submit 
their differences only to the umpire. An award in writing, so itemized, of any two 
when filed with this Company shall determine the amount of sound value and loss 
or damage,” etc. On June 21, 1933, the attorney for the plaintiffs wrote a letter to 
the adjuster of defendant, as follows: 

“In compliance with your request for an appraisal of the damage done by fire 
to the property of S. K. and T. R. Young, located at Emma, N. C., and covered by 
policy No. 6130, I wish to advise you that the appraiser selected by us is O. V. 
Himes, living in Asheville, N. C. 

“Your selection of Dion A. Roberts as the appraiser of the insurance company 
will not be acceptable to us, for that the policy provides that it should be a disin- 
tered appraiser, and we do not think him disinterested in as much as he has 
frequently been selected by you as appraiser for various losses of different insur- 
ance companies that you represent, and for which he received compensation from 
such insurance companies for such work.” 

Thereafter on July 8, 1933, the plaintiffs and the defendant entered into a writ- 
ten agreement “for submission to appraisers.” This agreement provided: “That 
O. V. Himes and Dion A. Roberts shall appraise and ascertain the sound value of 
and the loss upon the property damaged and destroyed by the fire of April 30, 1932. 
** * Provided, that the said appraisers shall first select a competent and disin- 
terested umpire, who shall act with them in matters of difference only. The award 
ot any two of them made in writing, in accordance with this agreement, shall be 
binding upon both parties to this agreement as to the amount of such loss.” On 
July 25, 1933, Himes and Roberts duly took and subscribed an oath before a proper 
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officer, “that we will act with strict impartiality in making an appraisal and estimate 
of sound value and the loss and damage upon the property hereinbefore mentioned.” 
On the same day Himes and Roberts duly appointed P. L. Harwood to act as 
umpire, to settle matters of difference that existed between them. On the same 
day Harwood, the umpire, duly took and subscribed an oath “that I will act with 
strict impartiality in all matters of difference only that shall be submitted to me in 
connection with this appointment.” Thereafter on July 29, 1933, Himes, Roberts, and 
Harwood signed an award as follows: “We have carefully examined the premises 
and remains of the property hereinbefore specified, in accordance with the fore- 
going appointment, and have determined the sound value and the loss and damage 
to be as follows: Sound value, $9,275.00; loss, 5,695.56.” The policy of insurance 
contained the ordinary three-fourths value clause. 


Thereafter, on August 29, 1933, the plaintiffs brought a suit against the defend- 
ant to recover the face amount of the policy, to-wit, $9,500, alleging that the fire 
resulted in a total loss. The defendant filed an answer setting up the submission 
and the award of the arbitrators. The plaintiffs filed a reply alleging that the sub- 
mission and award were invalid for the reason that Roberts, the appraiser selected 
hy the defendant, and Harwood, the umpire, were not disinterested appraisers, and 
that said award was procured by means of fraud. The defendant countered to this 
pleading by denying that either Harwood or Roberts were disqualified to act as 
arbitrators, and that even if Roberts was disqualified, the plaintiffs were fully 
apprised and informed as to such disqualification prior to executing the agreement 
“for submission.” 

Himes, the chief witness for plaintiffs, testified that after he was notified of 
the appointment of Roberts that they got together and talked over the matter and 
they could not agree on the amount of damage to the dwelling. Himes suggested 
the appointment of Harwood as umpire. Prior to his appointment as apraiser, 
Himes had taken Harwood, the umpire, to the scene of the fire and requested his 
opinion as to the amount of loss, and Himes testified at the trial that Harwood had 
told him “he considered it a total loss.” §$. K. Young, one of the plaintiffs, testified 
that his son had employed Roberts “after the fire to make an estimate of the cost 
to rebuild. This was about two months before the arbitration, and Roberts made 
a figure and agreed to do the repair work for $5,700.00 and something, and that when 
Roberts gave him that figure and agreed to do the work for that that he refused to 
have it done.” 

3earing upon the question of bias and interest of Roberts, Himes testified that 
Roberts contended that a good per cent. of the house could be left standing as it 
was, and Roberts submitted this “chief difference to the umpire, Mr. Harwood: 
that Harwood asked what was the difference between them and they talked over 
the difference and Mr. Roberts told Harwood what he thought was their difference; 
that it was the remainder of the house that was standing at the time and that their 
other figures were almost exactly the same.” Harwood requested a day or two in 
which to make his decision. Himes suggested that Harwood take no figures made 
by either himself or Roberts, “but that he go on the ground and make his own 
figures.” Roberts suggested “that Harwood take the figures or that he could do 
as he pleased, or * * * he could have his figures if he wanted them.” Harwood 
took Roberts’ figures rather than those made by Himes. When Harwood was ready 
to make his decision he said: “Well, I am just taking Mr. Roberts’ figures, adding 
for some trim in the two front rooms. * * * I am just going to let Roberts figure 
that trim and he took Mr. Roberts’ figures to show the value of the trim, and that 
when Roberts figured the trim and put it down, they signed the agreement.” Himes 
said, “Well, gentlemen, I am not signing this,” and Mr. Roberts said, “You had just 
as well sign it, because it will go in this way,” and I said, “I reckon it will, because 
you signed it and I guess I might just as well sign it as two of you have agreed to 
it, but it is not my estimate at all on the damage.” Himes further testified that 
he and Roberts and Harwood had all agreed that the sound value of the property 
was $9,275 as shown by the award. He further testified that he had suggested 
Harwood as umpire because “Harwood had been a contractor and he had known 
him sometime; that he had a high regard for his opinion; that he knew his char- 
acter and reputation; that he was a man of high character.” He further said: 
“That so far as he and Mr. Roberts went their figures were almost the same, and 
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that when Mr. Harwood took Roberts’ figures away from the conference he was 
taking figures that Roberts and himself had very closely agreed upon.” 

\Vith respect to the bias of Roberts, Himes testified: “That Roberts told him 
that he had represented some insurance companies in adjusting, and that he 
expected Roberts told him that he had represented individuals against insurance 
companies: that Roberts had acted as adjuster both for and against insurance 
companies in appraisals. * * * That the only thing he saw wrong about Harwood 
was that he just seemed to want to take Roberts’ figures altogether; that he did 
not consider anything else and did not do any figuring; that Roberts figured the 
lower story was of value and he figured it was of no value; that Harwood 
agreed with Roberts that he thought it was of some value.” 

The plaintiffs further offered evidence of competent witnesses that the house 
at the time of the fire was worth some twelve or fifteen thousand dollars. On 
witness estimated the value at $15,980. 

The following issues were submitted to the jury: 

“(1) Has there been an appraisal and award as to the amount of damages 
to which the plaintiffs are entitled under the insurance policy sued on in this 
action ? 

“(2) Was the appraiser, Dion A. Roberts, at the time of the alleged appraisal 
and award, interested? 

“(3) If so, did the plaintiffs have knowledge of such fact at the time of the 
agreement for submission to appraisers and at the time of the appraisal and 
award? 

“(4) Was the umpire, P. L. Harwood, at the time of the alleged appraisal 
and award, incompetent or interested? 

“(5) Was the said umpire, P. L. Harwood, fraudulently influenced in the 
interest of the defendant by said Dion A. Roberts? 

“(6) What amount are the plaintiffs, S. K. Young and others, entitled to 
recover of the defendant, New York Underwriters Insurance Company ?” 

The first issue was answered by a consent of the parties and the jury 
answered the second, third, fourth, and fifth issues, “Yes,” and the sixth issue, 
“$9,000.00.” 

From judgment upon the verdict, the defendant appealed. 

. Jones & Ward, of Asheville, for appellant. 

Don C. Young, of Asheville, for appellees. 

BrOGDEN, Justice. 

Was there sufficient evidence to be submitted to the jury upon the issues 
involving the competency and interest of Roberts, the appraiser, and Harwood, 
the umpire ? 

The parties entered into a valid and definite written agreement for submission 
of the controversy to appraisers. The appraisers duly took an oath. Himes was 
selected by the plaintiffs, and Roberts by the defendant. The appraisers so 
selected chose Harwood as umpire to act only in matters of difference between 
the appraisers. The appraisers and the umpire viewed the premises, and on July 
29, 1933, they signed and delivered an award in which the sound value of the 
property was determined in the sum of $9,275, and the loss in the sum of 
$5,695.56. 

_ [1] Such award so made is presumed to be valid. Hemphill v. Gaither, 180 
N. C. 604, 105 S. E. 183. Consequently such award must stand unless there is 
evidence of fraud, mistake, duress, or other impeaching circumstance. Farmer v. 
Wilson, 202 N. C. 775, 164 S. E. 356. 

The policy of insurance provided that in the event the parties could not agree 
there should be selected “a competent and distinterested appraiser,” and “a 
competent and disinterested umpire.” 

The plaintiffs assert that Roberts, the appraiser, selected by the insurance 
company, was “interested,” and that. Harwood, the umpire selected by Roberis 
and Himes, was “interested,” and that Roberts fraudulently procured Harwood, 
the umpire, to sign the award. While the allegations of attack and assault upon 
the award are broad and sufficient, the vital question is: Was there evidence to 
support such allegations? 

At the outset, the evidence discloses that the appraisers and the umpire were 
all men of good character and experienced business men. There was no evidence 





582 The Insurance Law Journal, Vol. 84 [March, 1935 


that either Roberts or Harwood had ever been employed by the defendant or 
had acted for the defendant in any transaction. All three appraisers agreed 
that the sound value of the property was $9,275. Applying the three-fourths value 
clause, the loss would, therefore, have been $6,956.25, but Roberts contended that 
the first floor of the house was of some value and that the loss should, therefore, 
be reduced by the amount of such value. Himes maintained the contrary view. 
This constituted the only difference between Himes and Roberts, and consequently, 
under the terms of the contract, and agreement, this difference was the sole matte: 
to be determined by Harwood. Nor was it denied that, before Roberts had been 
appointed appraiser, he had been consulted by the plaintiffs to estimate the cost 
of rebuilding the dwelling, and that he had agreed to replace it for the sum of 
$5,700. 

{2, 3] Was Roberts “an interested appraiser?” “An interested appraiser” is 
one who is partial, unfair, arbitrary, and dominated by bias and prejudice for or 
against the parties or the property in controversy, or both, or has some pecuniary 
interest in the result or performance of the duties of appraiser. There is no 
evidence that Roberts had a money stake hidden somewhere in the controversy. 
So that, the sole disqualifying circumstance as to him rests upon the fact that, as 
Himes put it, Roberts had previously acted as appraiser for both insurance com- 
panies and individuals. It would doubtless be considered a novel proposition to 
assert that because a lawyer of good character and professional skill, had, in the 
course of his practice, represented insurance companies and individuals in settling 
insurance controveries, he was thereby unfitted, after taking an oath, to act 
impartially and fairly in an insurance matter with which he had no _ professional 
connection. Obviously the same test, in principle, would apply to appraisers. 

Moreover, the plaintiffs knew beforehand that Roberts had made appraisais 
for insurance companies and, through counsel, protested by letter of June 21, 
1933. Notwithstanding such protest, however, the plaintiffs executed an agreement 
with the defendant and consented to the appointment of Roberts by the defendant 
on July 8, 1933. Consequently, the court is of the opinion that there was no 
evidence that Roberts was “an interested appraiser.” 

[4] Was Harwood an interested appraiser? Himes, the appraiser for the 
plaintiffs, took Harwood to the scene of the fire prior to the appointment of 
appraisers and upon that visit Harwood, according to the testimony of Himes, 
declared that the fire had resulted in a total loss. Thereafter when the question 
of the selection of an umpire was raised, Himes suggested Harwood. After 
Harwood was appointed umpire and took an oath to perform his duties fairly 
and impartially, he agreed with Roberts that the portion of the house remaining 
after the fire was of some value. Himes testified that he suggested the appuiit- 
ment of Harwood as umpire because “Harwood had been a contractor and he 
had known him some time; that he had a high regard for his opinion; that he 
knew his character and reputation; that he was a man of high character. * * “ 
That so far as he and Mr. Roberts went their figures were almost the same, and 
that when Mr. Harwood took Roberts’ figures away from the conference he was 
taking figures that Roberts and himself had very closely agreed upon.” Himes 
also testified that at the final conference Harwood said: “Well, I am just taking 
Mr. Roberts’ figures, adding for some trim in the two front rooms. * * * [ am 
just going to-let Mr. Roberts figure that trim and he took Mr. Roberts’ ngures 
to show the value of the trim,” etc. It is manifest that the alleged interest o! 
Harwood rests upon two items of evidence, to wit: First, the fact that Harwood 
before he was qualified as appraiser, had stated to Himes that he considered 
the loss as total, and that after he was appointed umpire and made iturtiet 
investigation, he had changed his opinion. There is no evidence that an) 
influence whatever had been brought to bear upon Harwood by any person of 
party. Harwood, testifying as a witness at the trial, said that when Himes 
first took him out to the building that he had suggested to Himes that_ the 
building should be replaced by building on to the remainder of the first floor, 
and that Himes had represented that “they had a contract with the compaty 
whereby they could object to any and all material that remained there the 
building.” - Thereupon Harwood said he told Himes that, “If you have a contract 
like that you have a total loss here,” and that Himes had replied, “You stick to me 
on that.” Second, that Harwood had accepted figures made by Roberts and had 
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male no figures for himself. There is no evidence that Roberts made any effort, 
by word or act, to influence the judgment or opinion of Harwood. Nor is there 
evidence that the figures made by Roberts did not represent an honest difference 
between his opinion and that of Himes. 

Viewing the record in the light of the cold neutrality of the printed word, 
it is not thought that the mere fact that Harwood changed his opinion or tiat 
he accepted the reasoning and figures of Roberts is sufficient to constitute any 
evidence of either fraud or vitiating interest in the performance of his duty. 

While the jury found that the sound value of the house was $12,000, never- 
theless, so far as the appraisers were concerned, there could not have been any 
difference between them at any time in excess of $1,260.69. Therefore tlie court 
is of the opinion that there was no evidence to sustain the verdict on the second 
fourth, and fifth issues. 

The plaintiffs rely upon Hill v. Ins. Co., 200 N. C. 502, 157 S. E. 599, 603. 
In the Hill Case there was no award at all for the reason that the appraiser, 
Gladding, signed the paper conditionally and delivered it conditionally, and such 
condition was never complied with. Moreover the appraiser for the defendant 
had been “practically in his employ to make appraisals for four to six a year, 
* * * this unknown to plaintiff.” Manifestly the Hill Case does not control the 
case at bar. See, also, Geiger v. Caldwel, 184 N. C. 387, 114 S. E. 497; Farmer 
vy. Wilson, 202 N. C. 775, 164 S. E. 356; Yelton v. McKinney, 203 N. C. 785, 
167 'S. E..70. 

The interpretation or the record leads the court to the conclusion that the 
motion for nonsuit should have been allowed. 

Reversed. 


Schenck, J., took no part in the consideration or decision of this case. 


PARAMORE v. FARMERS’ MUT. FIRE INS. ASS'N OI] 


s * NORTH 
CAROLINA. No. 322. 
Supreme Court of North Carolina. Oct. 31, 1934. 


176 Southeastern Reporter 585. 
1. INSURANCE. 


In action on fire policy, motions for nonsuit on ground that policy lapsed for 
nonpayment of assessments held properly refused where insured alleged waiver 
because of custom and because of notice sent to insured. 

(lor other cases, see Insurance, Dec. Dig. § 668[15].) 

2, INSURANCE. 

Insurer waived nonpayment of premium assessment on fire policy on due date 
under circumstances showing custom of insurer to accept late payments of assess- 
ments and that insurer sent notice to insured within sixty days before occurrence 
ot fire for overdue payment and for payment of assessment uhich became subse- 
quently due. 

(For other cases, see Insurance, Dec. Dig. §$§ 388{4], 392{1].) 

3. INSURANCE. 

In action on fire policy which was claimed to have lapsed for nonpayment of 
assessment, insured’s testimony that in past insurer had accepted late payments 
of assessments held admissible with other evidence showing custom of insurer to 
accept late payments. 


(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from Superior Court, Pitt County; Daniels, Judge. 

Action by S. A. Paramore against the Farmers’ Mutual Fire Insurance Asso- 
cation of North Carolina. Judgment for plaintiff, and defendant appeais. 

No error, 


This is an action brought by 


; plaintiff against defendant to recover the sum 
ot $1,500 for 


r the loss of his residence by fire, under the terms of a policy issued 
him by defendant. The defendant denied liability and contended that the 
pe liey of insurance lapsed and became void on March 15, 1933, by reason of the 
failure of the plaintiff to pay his assessment on January 16, 1933, or within 


‘itty days thereafter as provided by the charter and by-laws of the defendant 
C rporation, 
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The plaintiff replied to the defendant's contention as follows: “That the policy 
of fire insurance sued on herein, on tne date of the fire, to-wit: Oct. 10, 1933, 
was in full force and effect and fully subsisting and the validity thereof was 
fully recognized by the defendant, for that, on September the 20th, 1933, the 
defendant mailed to the plaintiff, at his Post Office address in Grimesland, North 
Carolina, a postal card in the following words and figures, to-wit: ‘S. A. Para- 
more, Grimesiand, N. C., Office. of The Hood System Industrial Bank, Green- 
ville, N. C., September 15, 1933. Dear Sir: Your pro-rata part of an assessment 
to cover Reserve Fund and losses sustained by J. H. and F. L. Blount ($100), 
J. G. Moye( $100), Calvin Dunn ($250), J. E. Sutton ($150), Mrs. Lizzie Dail 
($350), J. C. Galloway ($125), Mrs. Pearl Roberson ($750), J. F. Cox ($300), 
M. O. Gardner ($75), Heber F. Cox ($375), Mrs. G. L. Moore ($300), and A. M. 
Wooten, Jr. ($500) amount to $9.50 (Previous Assessment $9.50), Total $19.60. 

“‘The above assesment is due within sixty days from date, and if not paid at 
maturity your policy will be forfeited. Farmers’ Mutual Fire Insurance Associa- 
tion, James L. Little, Secretary-Treasurer. Present this card at Hood Bank.’ 

“That the above mentioned postal cad, advising the pleintiff of assessment due 
and owing by him, was mailed by the defendant at Greenville, North Carolina, at 
3 P. M. on September 20, 1933, and thereafter, in due course, was received by 
the plaintiff. 

“That the aforesaid notice of assessments due and owing by the plaintiff, 
included all assessments theretofore made by the defendant against the plaintift, 
then unpaid, and in addition thereto, included a further assessment of $9.50, and 
according to said notice as appears above, the plaintiff had sixty days from 
September 15, 1933, in which to pay the total assessment of $19.00. 

“That thereafter, to-wit: On October 11, 1933, and within the sixty days 
provided for in said notice, the plaintiff tendered to the defendant in cash, lawtul 
money of the United States, the sum of $19.00, for the purpose of paying said 
assessment, which tender the defendant wrongfully and unlawfully refused. 

“That, as aforesaid, the defendant, in its notice of assessment made on 
September 15th, 1933, included the assessment theretofore due and owing by the 
plaintiff in addition to an assessment then being made and by reason of the 
inclusion of said old assessment in said notice and the levying of another assess- 
ment against the plaintiff, the defendant waived its right to declare the policy 
sued on herein, lapsed, and recognized that said policy was then in full force and 
effect. 

“That the defendant, prior to the levying of the assessment, notice of which 
is contained on the postal card fully above set out, usually and habitually followed 
and practiced the custom, habit and usage not to declare one of its policies lapsed 
for the nonpayment of assessments, which said custom had been so habitually 
practiced that the provision for payment within sixty days, or a consequent lapsing 
of the policy by reason of such nonpayment, had fallen into disuse and was not 
enforced by the defendant, which said custom and practice and usage were well 
known to the plaintiff and numerous others of the defendant’s policy holders. 

“That being so advised, the plaintiff alleges and says that both by reason of 
defendant’s custom with respect to the levying and collection of —a as 
above set forth, and by reason of the particular notice of assesment made by the 
defendant on September 15, 1933, the defendant waived its right to declare a 
forfeiture of plaintiff's policy, and on account thereof, at the time of the fire 
complained of in the complaint, plaintiff's policy was in full force and effect and 
fully subsisting and on account thereof the plaintiff is entitled to recover the 
amount demanded in the complaint.” ; 

The following issue was submitted to the jury and their answer thereto: “Was 
the policy of fire insurance in controversy herein, in full force and effect on the 
10th of October, 1933, the date of the fire complained of, as alleged in the com- 
plaint? A. Yes.” 

* The court below rendered judgment on the verdict. The defendant made 
numerous exceptions and assignments of error and appealed to the Supreme Court. 
The material ones and necessary facts will be set forth in the opinion. 

ee & Lee, of Greenville, for appellant. 

Whedbe and Albion Dunn, both of Greenville, for appellee. 

Passa Justice. 
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|1] At the close of plaintiff’s evidence and at the close of all the evidence, 
the defendant made motions for judgment as in case of nonsuit. The court below 
overruled these motions, and in this we can see no error. 

[2] The question involved, Did the defendant, under the facts appearing of 
record, waive the forfeiture of the policy for nonpayment of the January, 1933, 
assessment, and was the policy of fire insurance in full force and effect on the 
date of the fire on October 10, 1933? We think, so, under the facts and circum- 
stances of this case. 

In Vol. 2, Couch Cyc. of Insurance Law, part of section 533, page 1631, is the 
following: “It has been intimated that, in order to revive a policy which is 
absolutely forfeited, there must be a new contract founded upon a valuabie 
consideration, or such conduct by the company or its authorized agent as misleads 
the insurer to his prejudice, and operates as an estoppel; but the better rule 
seems to be that, if an agent’s authority is such that he may issue policies and 
make contracts of insurance; or if he has apparent authority to act im the 
premises, and the insured has no knowledge, actual or constructive, of any 
conflicting limitations of authority, the agent necessarily has, as such, the right 
to revive lapsed or voided policies, provided the original contract at its inception 
was neither illegal, nor against public policy. And in so far as an insurance 
agent has power to waive a forfeiture of the policy, has has authority to revive 
it, inasmuch as a waiver of forfeiture operates as a revival. This, it is held, 
may arise from the agent giving a renewal receipt with knowledge of the facts 
from which a forfeiture may arise, or by receipt of the premium, or by some 
other unequivocal act sufficient to effect a waiver of forfeiture.” 

In Moore v. General Accident, Fire & Life Assurance Corp., 173 N. C. 532, 
536, 337, 92 S. E. 362, 364, citing numerous authorities, we find: “It was not 
merely a courtesy or favor extended to the insured, as in Hay v. Association, 143 
N. C. 257, 55 S. E. 623. A casual indulgence would not be sufficient to show a 
waiver, as decided in that case, and so the judge charged the jury, but he leit 
it to them to find whether there had been such ‘a long-continued course of dealings’ 
on the part of the defendant as showed that it did not intend to rely upon the 
delay in payment, but that it extended credit to the insured for the brief space 
of time. It was said in Painter v. Industrial Life Ass’n, 131 Ind. 68, 30 N. E. 
876, approving and quoting from Sweetser v. Odd Fellows’ Ass’n, 117 Ind. 97, 19 
N. E. 722: ‘It is abundantly settled that an insurance company will be estopped to 
insist upon a forfeiture, if, by any agreement, either express or implied by the 
course of its conduct, it leads the insured honestly to believe that the premiums 
or assessment will be received after the appointed day. The decisions which hold 
and enforce this view are very numerous.’” Grubbs v. Insurance Co., 108 N. C. 
472, 13 S. E. 236, 23 Am. St. Rep. 62; Perry v. Ins. Co., 132 N. C. 283, 43 S. E. 
837; Murphy v. Ins. Co., 167 N. C. 334, 83 S. E. 461; Sellers v. Insurance Co., 
AN. C..355, 177 S. B. 328. 

In Penland v. Ingle, 138 N. C. 456, 457, 50 S. E. 850, 851, to establish a 
custom, the law is thus stated: “The character and description of evidence admis- 
sible for establishing the custom is the fact of a general usage and practice 
prevailing in the particular trade or business, and not the opinions of witnesses 
as to the fairness or reasonableness of it.” Standard Crown Co. v. Jones, 196 
N.C. 208, 145 S. E. 5. 

_ The evidence on the part of the plaintiff fully sustained plaintiff's allegations 

ot waiver in his reply. There was abundant evidence of a custom by numerous 
Witnesses. In fact, the testimony of J. L. Little, which is, in part, as follows, 
tends to sustain plaintiff's contention: “I have been secretary and treasurer for 
thirty-eight years and during that time have collected assessments levied from 
time to time, and assessments have been paid to me as treasurer. The help 
reterred to that I thought I might be able to give Mr. Paramore was that | 
could let him be reinstated by paying the lgpsed assessments and waiving the 
September assessment. Jt has been a custom with me for a long time to mail 
notices of a second assessment when a former assessment had not been paid and I 
have collected a good many and reinstated a good many members by sending them 
notices of new assessments calling their attention to their failure to pay the ola 
assessment.” (Italics ours.) 

lhe plaintiff testified: “I went to see Mr. Little because I got to studying 
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about my insurance on my house, and I didn’t really know whether I owed {or 
it or not. I know they usually send out assessments the first of the year, but I 
didn’t remember whether I got a card or not. I went in to talk it over with 
Mr. Little, and when I did he told me he was going to call a meeting within a 
few days, the first of September, and he was going to make a motion to cancel 
out the premiums that was not over one behind and let them start with the 
new assessment of September, and he asked me didn’t I think that would give 
the members some encouragement. The motion to cancel out the assessment was 
for everybody who was not more than one premium behind. 


“Q. In going to see Mr. Little at that time, was it your purpose to pay up 
your assessment if you owed any? A. Yes, sir. I did not receive any notice of 
any meeting that was had after this conversation. I received this card through 
the mail (card exhibited to him). I received it on or ahout September 21st. 
The fire that destroyed my house occurred on October 10th, 1933. After I 
received this notice, I went to see Mr. Little. I went to see him the next day 
after the fire. 

“Q. What was your conversation with Mr. Little at that time? A. I went in 
and told him I wanted to straighten out my insurance and he said all right. He 
was at the front part and he got up and we went on in the back and as we 
were going back there together, I told him that I was sorry to tell him, but I 
had a fire last night, so he went on and got his books like everything was all 
right, and he looked on there, and I took the money out of my _ pocket and 
counted it. I took out $19.00 and laid it out there and he acted like he was going 
to take it, then he told me he couldn’t take it. I asked him why and he said if 
he took the money, the company would have to pay out money. I said let me 
pay and then you pay me and he said no, I can’t do that. He said that if I liad 
not had the fire they would be glad to take it, and that he always wants to take 
in money, so he handed me the $19.00 back. 


“Q. Mr. Paramore, in your experience as a policy holder in this company, 
what, if anything, do you know of the practice and custom of the company to 
take assessments from its policy holders after sixty days from the notice of the 
assessment? A. Well, as far as my knowledge they took the money. As far 
as I have ever had the experience they always took the money when they can 
get it. I know of an instance when they took money or assesments aiter the 
sixty days had expired. My brother, Tom, paid one assessment after the sixty 
days had expired after the notice. * * * Mr. Little told me not to pay the January 
assessment and to wait until September.” 

The letter of September 15, 1933, recites: “Previous assessment $9.50. Total 
$19.00. The above assessment is due within sixty days from date and if not paid 
at maturity your policy will be forfeited.” 

[3] The fire ocurred within the sixty days, on October 10, 1933. Within 
the sixty days, the plaintiff tendered the $19. The testimony of plaintiff as above 
set forth was excepted to and assignments of error duly made. We. think the 
evidence competent with the other evidence of custom. 

We think the court below in its charge, taking the evidence of all the witnesses 
as to custom, more liberal to defendant than it was entitled to. Standard Crown 
Company y. Jones, supra. The court below charged the jury: “And then you 
heard the defendant explain about the other losses, there were two others, | 
believe, I think that is not sufficient, that evidence is not sufficient to establish a 
custom or a general course of action, taking only three instances, and wit the 
explanation that had been made. But the course of dealing that they received 
assessments hy more than sixty days after they were due may be considered }: 
the jury in connection with the testimony of the plaintiff. That in August, 
before the fire, he went to the office of Mr. Little, the Secretary and Treastrer, 
to see how his insurance stood and got information that he had not paid the 
assessment of January preceding, and that he offered to pay that and thereupon 
Mr. Little told him if he was ih his place he would not pay it then, and stated 
that he, Mr. Little, would have a meeting about the first of September, of the 
directors and make a suggestion to them to refinance policy holders on past due 
assessments, if only one was past due, and considered together with the mailing 
of the postal card, which the plaintiff received about September 20th, and which I 
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have just read you from the replication, consider all this upon the question as to 
whether its association waived the forfeiture for failure to pay assessment January, 
1933.” 

We do not think C. S. §§ 6351 and 6352, cited by defendant, applicable to the 
facts in the case. The exceptions and assignments of error made by defendants 
cannot be sustained. 

Ou the whole record, we find no prejudical or reversible error. 

No error. 


HARRINGTON v. CENTRAL STATES FIRE INS. CO. OF WICHITA, KAN. 
No. 22658. 
Supreme Court of Oklahoma. Oct. 16, 1934. 
Pacific Reporter (2d) 738. 
3. INSURANCE. 

Insurer on performing contract of indemnity by paying fire loss became, with- 
out formal assignment or express stipulation to that effect in policy, subrogated, 
to extent of amount paid, to insured’s right of action against party allegedly 
causing loss (St. 1931, §§ 142, 10557). 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

4. INSURANCE. 

Cause of action for wrongful destruction of personalty by fire is 
to insurer which has paid loss (St. 1931, §§ 142, 10554-10563). 

(For other cases, see Insurance, Dec. Dig. § 607.) 

5. INSURANCE. 

Where insurer pays fire loss wrongfully occasioned by third party and yalue 

property destroyed exceeds amount of insurance paid, insured may maintain 
action jointly with insurer, or insured may maintain action in his own name 
and recover full amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 606]|1].) 

6. INSURANCE. 

Where value of property wrongfully destroyed by third party does not 
exceed fire loss paid by insurer, insured is not “necessary party,” but insurer 
may bring action in its own name against wrongdoer for recovery of value of 
property destroyed. 

(For other cases, see Insurance, Dec. Dig. § 606|1].) 

8. INSURANCE. 

Petition in insurer’s action to recover amount of damage paid to insured for 
wheat crop destroyed by fire spreading from tractor on defendant’s premises /eld 
not to state cause of action. 

Petition alleged that fire started on defendant's land and spread to 
and burned wheat crop on insured’s land, but it did not allege that there 

was defect in construction of tractor which set fire, or that tractor was 

out of repair, that defendant knew or that by exercise of reasonable 

diligence should have known of such defect, or that he knew or by 

exercise of reasonable diligence should have known that fire started on 

his own land was likely to spread to land of insured and destroy his crop. 

(For other cases, see Insurance, Dec. Dig. § 606|1].) 

Syllabus by the Court. 

1. An objection that one has no legal capacity to sue goes to his right to 
maintain a suit at all, as, for instance, that he is an idiot, an insane person, a 
minor, ete., and does not include the objection that the action is not prosecuted 
inthe name of the real party in interest. 

2. A cause of action in favor of the owner of personalty on account of the 
wrongful oo of such property by fire against the wrongdoer is, under 
section 10557, O. S. 1931, assignable. 

3. Where an insurance company pays to the assured a loss occasioned by 
the wrong of a third party, and the value of the property destroyed by the fire 
exceeds the amount paid by the insurance company, the assured owner may 
maintain an action in his own name, or he may maintain an action jointly with 
the insurance company paying the loss and as trustee for the use and benefit of 


assignabie 
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such company against the wro doer, and recover the full amount of the loss. 

4. Where an insurance corn pany pays to the assured a loss occasioned by 
the wrong of a third party and the value of the property destroyed by the fire 
does not exceed the amount paii b, the insurance company, the insurance com- 
pany may bring an action in its own name against the wrongdoer and recover 
the value of the property destroyed. 

5. In every case involving actionable negligence where the alleged wrong 
is not willful and intentional, there are of necessity three constituent elements 
to its existence: (1) The existence of a duty on the part of the person com- 
plained against to protect the complainant from the injury of which he com- 
plains; (2) the failure of the defendant to perform that duty; and (3) injury to 
the plaintiff resulting from such failure of the defendant; and where a petition 
fails to show these three elements, a general demurrer thereto should be sus- 
tained. 

6. Petition examined, and held that the same does not state a cause of action 
in favor of the plaintiff and again: he defendant. 

Appeal from District Court, T: .as County; F. Hiner Dale, Judge. 

Action by the Central States Fire Insurance Company of Wichita, Kan., 
against E. S. Harrington for recovery of amount paid C. T. Raines under policy 
of insurance on account of wrongful destruction of wheat. From an adverse 
judgment, defendant appeals. 

Judgment reversed and cause remanded, with directions. 

Hughes & Dickson, of Guymon, for plaintiff in error. 

Gester H. La Mar, of Guymon, for defendant in error. 

Per Curiam. 

The defendant in error will hereinafter be referred to as the plaintiff, and 
the plaintiff in error as defendant. 

Plaintiff, on the 25th day of April, 1930, filed a suit in the district court of 
Texas county against the defendant, alleging that on the 6th day of July, 1928, 
it issued and delivered a policy of insurance to one C. T. Raines, covering a crop 
of wheat grown on a tract of land adjoining the farm of the defendant; that on 
the 17th day of July, 1928, and while said policy of insurance was in full torce, 
the servant and agent of the defendant started a fire on the land of the defend- 
ant, which spread to the land of C. T. Raines and destroyed the crop of wheat 
covered by the policy of insurance; that upon proof of loss plaintiff paid to C. T. 
Raines the sum of $238.19 upon said policy of insurance, and procured from him 
an instrument designated by the parties as “an article of subrogation,” which 
instrument was in words and figures as follows: 

“Be it known that The Central States Fire Insurance Company, of Wichita, 
Kansas, did insure C. T. Raines, under its policy No. 2222 issued at its Hooker, 
Okla., agency as follows: $1000.00 on grain on N. E. % 24-5-17 Texas County, 
Okla., for 1 month commencing on the 6th day of July, 1928, and continuing 
until the 6th day of August, 19 

“Further that on the 17th = y of July, 1928, a fire occurred, by which the 
property so insured was damag - or destroyed to the amount of ——— Dollars, 
said fire having been caused by fire originating on adjacent premises from trac- 
tor owned by E. S. Harrington. ; 

“Now therefore, C. T. Raines, in consideration of Two Hundred Thirty-eight 
and 19/100 Dollars, to him in hand paid by the said The Central States Fire 
Insurance Company, of Wichita, Kansas, in full settlement of my claim against 
said Company, by reason of said loss, damage and policy of insurance I do here- 
by assign, set over, transfer and subrogate to the said The Centra! States Fire 
Insurance Company of Wichit. Kansas, all the right, claims, interest, choses 
or things, in action, to the exten’ of two hundred thirty eight 19/100 dollars paid 
me as aforesaid, which I may hi ve against E. S. Harrington or any other party, 
person or corporation, who may be liable, or hereaftter adjudged liable, for the 
burning or destruction of said property, and hereby authorize and empower the 
said The Central States Fire Insurance Company of Wichita, Kansas, to sue, 
compromise or settle in my name or otherwise, and it is hereby fully substituted 
in my place, and subrogated to all my rights in the premises to the amount so 
paid. It being expressly stipulated that any action taken by said Company shall 
be without charge or cost to the party or parties signing below. 
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“The undersigned states that no settlemep!,,has been made with said E. S. 
Harrington, or any third party for said loss of any part thereof, nor will I take 
any action that will disregard or jeopardize the rights of said The Central States 
Fire Insurance Company under the above Article of Subrogation. 

“Dated Aug. 3, 1928. (Signed) C. T. Raines. 

“(Acknowledgment.)” 

The prayer was for judgment against the defendant in the sum of $238.19. 

To this petition the defendant filed a demurrer on the grounds that (1) 
plaintiff had no legal capacity to sue; (2) that there was a defect of parties plain- 
tiff; and (3) that said petition did not state facts sufficient to constitute a cause 
of action. 

Upon hearing, the court overruled the demurrer, to which the defendant 
excepted, declined to plead further, and the court thereupon rendered judgment 
in favor of the plaintiff and against the defendant in the sum of $269.54, and 
the case is here on petition in error, with transcript attached. 

It is next contended that the assure,’ »ywas a necessary party plaintiff, and 
that since he did not join in the petition’ »here was a defect of parties, and the 
demurrer should have been sustained. 

{3] The policy of insurance issued by the plaintiff on the property destroyed 
was a contract of indemnity, and the plaintiff, upon paying the loss, became, 
without any formal assignment or any express stipulation to that effect in the 
policy, subrogated, to the extent of the amount paid, to the assured’s right of 
action against the defendant to recover such loss. 

This was the rule of the common law, but a suit to enforce such right could 
only be brought by the assured, and could not be brought by the insurance com- 
pany paying the loss. Kansas City, Ft. S. & M. R. Co. v. B. F. Blaker & Co., 
68 Kan. 244, 75 P. 71, 64 L. R. A. 81, 1 Ann. Cas. 883; Kansas City, M. & O. R. 
Co. v. Shutt, 24 Okl. 9%, 104 P. 51, 53, 138 Am. St. Rep. 870, 20 Ann. Cas. 255; 
Williams & Miller Gin Co. v. Baker Cotton Oil Co., 108 Okl. 127, 235 P. 185; 
Schaff, Rec. v. Coyle, 121 Okl. 228, 249 P. 947; Shawnee Fire Ins. Co. v. Cos- 
grove, 85 Kan. 296, 116 P. 819, 41 L. R. A. (N. S.) 719; Liverpool & Great Western 
Steam Co. v. Phenix Ins. Co., 129 U. S. 397, 9 S. Ct. 469, 32 L. Ed. 788. 

It is said that this rule of the common law is carried forward in section 142, 
O. S. 1931, which provides: “Every action must be prosecuted in the name of 
the real party in interest, except as otherwise provided in this article; but this 
section shall not be deemed to authorize the assignment of a thing in action, not 
arising out of contract.” 


This court in the case of Kansas City, M. & O. R. Co. v. Shutt, supra, con- 
struing sections 4163 and 4224, Wilson’s Revised Statutes (sections 11901 and 
142, O. S. 1931), following the strict rule of the common law, held that a cause 
of action in favor of the owner of personalty on account of the wrongful 
destruction of such property by fire against the wrongdoer was not assignable. 
Justice Williams, speaking for the court in th dcecase, said: “We conclude that an 
action growing out of a tort pure and simple, _ ;¢ the one involved in this case— 
the destruction of property by fire alleged tox ave been wrongfully set out—is 
uot assignable.” D 
Subsequent to the date upon which that decision was rendered, the Legis- 
lature enacted a law prescribing a standard form of insurance policy. This 
statute is carried forward as article 3, §§ 10554 to 10563, inclusive, O. S. 1931. 
Section 10557, among other things, contains the following: “If this company 
shall claim that the fire was caused by the act or neglect of any person or cor- 
poration, private or municipal, this company shall, on payment of the loss, be 
subrogated to the extent of such payment to e!l_ right of recovery by the insured 
ior the loss resulting therefrom, and such right;Shall be assigned to this company 
by the insured on receiving such payment.” we : 

[4] This statute modified section 142, O. S. 1931, or perhaps it would be more 
correct to say adds another exception to that contained therein, and permits the 
assignment of a cause of action for the wrongful destruction of personal property 
by fire where the insurance company has paid the loss. Hynds et al. v. Schaff 
(C. C. A.) 46 F.(2d) 275; Hamburg-Bremen Fire Ins. Co. v. Atlantic Coast Line 
R. Co., 132 N. C. 75, 43 S. E. 548. 


[5] Where an insurance company pays to the assured a loss occasioned by 
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the wrong of a third party, and the value of the property destroyed by the fire 
exceeds the amount paid by the insurance company, the assured may maintain 
an action in his own name against the wrongdoer and receive the full amount 
of the loss. In such case, the assured becomes trustee for the insurance com- 
pany, and holds the amount paid for the use and benefit of such insurance com- 
pany. Kansas City, M. & O. R. Co. v. Shutt, supra; Schaff vy. Coyle, supra; 
Kansas City, Ft. S. & M. Ry. Co. v. Blaker & Co., supra; Chicago, B. & Q. Ry. 
Co. v. German Insurance Co. of Freeport, Ill., 2 Kan. App. 395, 42 P. 594. 

The reason for the rule is that the wrongful act is single and indivisible, 
and gives rise to but one liability. If it were otherwise, if one insurer may sue, 
then if there were a number each could do likewise, and if the aggregate of all 
the policies falls short of the actual loss the assured owner could sue for the 
balance, and the alleged wrongdoer would be compelled to defend a multitude 
of suits. 

[6] Where the value of the property destroyed does not exceed the loss paid, 
this rule does not apply, because the assured owner would no longer have any 
interest in the cause of action, and while the suit may be brought in the name of 
the assured for the use and benefit of the insurer, such assured is not a necessary 
party, and a suit to recover such loss may be maintained by the insurer in its own 
name. Sullivan v. Curling, 149 Ga. 96, 99 S. E. 533, 5 A. L. R. 124; Hynds v. 
Schaff, supra; Hamburg-Bremen Fire Ins. Co. v. Atlantic Coast Line R. Co., supra. 

Cotteral, Circuit Judge, speaking for the Tenth Circuit Court of Appeals, in 
the case of Hynds v. Schaff, supra, said: 

“When the case was reached for argument in this court, the death of appellant 
Hynds pending the appeal was suggested; and it was contended by counsel for 
appellee that the assured is a necessary party to the suit, and, in the absence of his 
proper representative, the appeal should be dismissed, because of the provisions of 
section 209, Comp. Okl. Stat. 1921 [section 142, O. S. 1931]. which provide: 

“‘Every action must be prosecuted in the name of the real party in interest, 
except as otherwise provided in this article; but this section shall not be deemed to 
authorize the assignment of a thing in action, not arising out of contract.’ 

“The answer is that section 6767, same statutes [section 10557, O. S. 1931], con- 
stitutes an exception to the general provisions of section 209, in prescribing a form 
of policy whereby it is provided an insurance company on payment of a loss due to 
the act or negligence of any person or corporation shall be subrogated to the right 
of recovery, and such right shall be assigned to the company. 


“Counsel for appellee rely on decisions of the Oklahoma Supreme Court, which 
hold that the right of action is confined to the assured, where an insurance company 
has paid a part only of a fire loss. In such a case, the assured has an interest in 
the recovery, and a judgment binds the company. But the companies paid this 
entire loss, and their counsel insist that as the assured has no interest at stake and 
by virtue of the subrogation they have succeeded to his rights and are entitled to 
maintain the suit and the appeal. The question appears not to have been decided 
in this state. We think that, where the facts concur as in this case, section 6767 
[section 10557, O. S. 1931] entitles the companies to the remedy. It has been so 
held, and we think correctly, under similar Code sections, in Hamburg-Bremen 
Fire Ins. Co. v. Atlantic Coast Line R. Co., 132 N. C. 75, 43 S. E. 548.” 

This question was determined by the Supreme Court of North Carolina in the 
case of Hamburg-Bremen Fire Ins. Co. v. Atlantic Coast Line R. Co., supra. In 
that case the insurance company alleged that certain property covered by its policy 
of insurance was destroyed by fire, and that the fire was due to the negligence of 
the railroad company, that the value of the property was $742.50, and that it had 
adjusted and paid the loss to the assured. Contention was made that the owners 
were proper parties, and that the insurance company could not recover. In passing 
upon this question, the court said: “It was further contended that the plaintiff could 
not recover, but that Hearne Bros. & Co. were the proper parties plaintiff. It will 
be seen, by the averments in the complaint and the admissions in the answer, that 
they have no interest in this action, and that the plaintiff is the sole party in 
interest for the recovery of the $742.50 sued for, and therefore, under our Code 
system, the only party authorized to bring this action. It is insisted, however, that 
section 177 of the Code expressly provides that ‘every action must be prosecuted in 
the name of the real party in interest but this section shall not be deemed to 
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authorize the assignment of a thing in action not arising out of contract.’ If this 
exception applied to a case of this kind, it has been repealed, so far as actions of 
this nature are concerned, by the following provision in section 43, c. 54, Laws 
1899 (at page 168): That if the insurance ‘company shall claim that the fire was 
caused by the act or neglect of any person or corporation, private or municipal, 
this company shall on payment of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the loss resulting therefrom’; and 
it is further provided that the insured shall make an assignment to the company on 
receiving such payment. Whether the insured here made an actual assignment, or 
not, is immaterial, as the subrogation was complete upon the payment, and the sole 
right of recovery thereupon passed to the company.” 

In the case at bar, if the value of the property destroyed was not in excess of 
the loss sustained and paid, then the plaintiff would be permitted to institute and 
maintain a suit to recover such loss in its own name. In such case, however, it is 
necessary to allege and prove that the value of the property was not in excess of the 
amount of the loss. There is no such allegation in plaintiff’s petition, and the court 
committed error in overruling the demurrer thereto. Home Mutual Ins. Co. v. 
Oregon Ry. & Nav. Co., 20 Or. 569, 26 P. 857, 23 Am. St. Rep. 151. 

Finally, it is contended that the petition did not set forth sufficient facts to con- 
stitute a cause of action in favor of the plaintiff and against the defendant, and with 
this contention we agree. 

[8] It is alleged that the fire was started on the defendant’s own land, and 
spread to and burned the wheat crop of the assured C. T.*Raines; but it is not 
alleced that there was a defect in the construction of the tractor, or that the same 
was out of repair: that the defendant knew or that by the exercise of reasonable 
diligence should have known of such defect; or that he knew or by the exercise 
of reasonable diligence should have known that a fire started on his own land was 
likely to spread to the land of the assured and destroy his crop. In fact, such peti- 
tion wholly fails to set forth facts sufficient to constitute actionable negligence, and 
the general demurrer should have been sustained. 

The judgment of the trial court is reversed and the cause remanded, with direc- 
tions to sustain the demurrer of the defendant, and to take further proceedings not 
inconsistent with the views herein expressed. 

The Supreme Court acknowledges the aid of attorneys J. D. Carmichael, Frank 
M. Bailey and D. M. Cavaness, in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the state bar, appointed by the 
judicial council, and approved by the Supreme Court. After the analysis of law 
and facts was prepared by Mr. Carmichael, and approved by Mr. Bailey and Mr. 
Cavaness, the cause was assigned to a justice of this court for examination and 
report to the court. Thereafter, upon consideration, this opinion was adopted. 





HEMMER-MILLER DEVELOPMENT CO. v. HUDSON INS. CO. 
OF NEW YORK. No. 7516. 
Supreme Court of South Dakota. Oct. 17, 1934. 
256 Northwestern Reporter 798. 
4, INSURANCE. 

Evidence authorized finding that adjuster promised to pay named amount in 
settlement of claim on hail policy. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

9. INSURANCE. 

\Where insured relies upon act of insurer’s agent, insured must show either 
that agent had authority to act or that insurer, with knowledge of facts, ratified 
agent’s act. 

(For other cases, see Insurance, Dec. Dig. § 92.) 
7, INSURANCE. 

Insurance adjuster is special agent whose authority is prima facie coextensive 
with business intrusted to him. 

_ “Adjuster” is one whose business it is to ascertain the loss and agree 

with the assured on the settlement; one who determines the amount of a 

a claim, as a claim against an insurance company; the person who makes 

the adjustment or settlement. 

{For other cases, see Insurance, Dec. Dig. § 565.) 
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8. INSURANCE. 
Adjuster upon whose powers insured knows of no limitation may make agree- 
ment of settlement binding upon insurer. 
(For other cases, see Insurance, Dec. Dig. § 565.) 
9. INSURANCE. 
In action on agreement of settlement under hail policy, evidence sustained 
verdict for insured on issue of fraudulent representations to adjuster by. insured. 
(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Appeal from Circuit Court, Fall River County; H. R. Hanley, Judge. 

Action by the Hemmer-Miller Development Company against the Hudson 
Insurance Company of New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Paul E. Martin and W. P. Rooney, both of Hot Springs, for appellant. 

E. B. Adams and H. M. Lewis, both of Hot Springs, for respondent. 

RoseErts, Presiding Judge. 

Plaintiff is the insured in a hail insurance policy issued by the defendant insur- 
ance company. On an appeal taken by the defendant, a judgment entered for the 
plaintiff was reversed by the decision of this court reported in 59 S. D. 129, 238 
N. W. 342, and the cause was remanded for new trial. The policy was construed 
to be open, and not valued, preventing recovery thereon without proving the actual 
value of crops damaged. 

{1-3] Thereafter,*the trial court granted a motion made before trial for leave 
to file an amended complaint, based not upon the policy of insurance, but on an 
agreement of settlement alleged to have been made between the parties. The first 
assignment is that the trial court erred in permitting such amendment. The con- 
tention of counsel is that plaintiff having brought an action upon the policy and 
having attempted to establish damages by offering proof of percentage of loss 
under the assumption that the policy was a valued policy cannot now recover upon 
an agreement of settlement. The motion of the plaintiff to amend was before trial, 
and the defendant was given opportunity and did in fact interpose an answer to the 
amended portions of the complaint. The-trial court did not err in granting the 
amendment. 

Plaintiff contends that the agreement on which this action is brought was made 
with the plaintiff through an agent of an insurance adjustment agency which was 
employed by the defendant company to adjust losses. Defendant company denied 
that the adjuster ever made an agreement to pay a named sum in settlement of 
plaintiff's loss, and if the adjuster did make such an agreement it was not binding 
on the defendant for the reason that the adjuster had no authority to make such 
an agreement for the company. 

The evidence shows that Hedwall-Sundberg Company was an agent oi the 
defendant company for the state of South Dakota with authority to adjust and 
settle losses. This company arranged with George M. Steele for an adjustment of 
the loss. A letter written by the company to Steele reads: 

‘We have consulted with Jake Nelson regarding having you make this 
adjustment for the reason first, that it is a large policy, second, that we have con- 
fidence in your ability and third, which is confidential, that one half of liability 1s 
re-insured in the Continental. You will however, be authorized to represent yourself 
to the agent and policy holder, so far as your judgment is concerned, as the agent 
for the Hedwall-Sundberg Company. Please have the loss notice signed by the 
Claimant, as well as the proof. 

“As your company will untimately pay one-half of loss, we are looking to you 
to keep the allowance down to the actual amount of damage done by hail only. 

“Please return papers to us when the adjustment is completed together with 
statement of expenses. The assured has wired us to send an Adjuster immediately, 
but it will be satisfactory with us for you to make the adjustment at a time when 
in your judgment it will be done to the best advantage.” 


There was attached to the letter a blank which was used by the adjuster and is 
Exhibit 5 in the record. This exhibit, under the heading “Hail Adjustment Proot 
of Loss,” contains this statement: “Storm which occurred on the 26th day of July 
1926, about the o'clock M., loss was sustained to the growing crops 
described in your policy No. 10059 insuring the following described crops from the 
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hour of 12 o'clock Noon M., of the 12th day of June, 1926. On all int. in 140 acres 
of Alfalfa in Sec. 19 T. 11 R. 4 not to exceed $14 per acre. Amt. $1,960. * * * 
Actual loss or damage by Hail under the terms of said policy has been sustained 
as follows: 100% of $1,960 on 140 acres of Alfalfa Sec. 19 T. 11 R. 4 at $14 (1-3) 
per acre. $653.33. * * * Net amount claimed for last storm $7,635.72. * * * I here- 
by agree to accept under the above described policy said net amount claimed, in 
full payment, compromise and satisfaction for loss and damage as aforesaid and 
turther agree that said amount covers in full all loss and damage sustained pre- 
vious to this date.” 

Following the signature of the plaintiff, the exhibit contains this statement 
signed by the adjuster: “I hereby certify that I have made a careful examination 
of the above insured grain and believe that the amount claimed herein is just and 
fair and no more than assured is entitled to receive.” 

John G. Hemmer, president of the plaintiff company, testified that he and Lou 
O'Connell were present when Steele appeared on the premises and made an adjust- 
ment of the loss; and that Steele agreed that the defendant company would pay 
to the plaintiff the amount stated in the proof of loss, Exhibit 5. Steele testified 
that he prepared the proof of loss; that he had no authority to make agreements 
of settlement for defendant: and that he made no promise or agreement that the 
defendant would pay plaintiff the amount of the adjustment. 

[4-8] Though there is conflict in the evidence, yet we are of the view that 
there was evidence sufficient to justify the jury in finding that a promise was made 
by the adjuster to pay the claim. It is not contended that Exhibit 5 in itself con- 
stituted a promise on the part of the defendant company to make payment, or that 
where a loss has occurred and the insured and the adjuster agree upon the amount 
of the loss, the law will imply a promise to pay. But it is claimed by the plaintiff 
that the adjuster promised to pay the amount of the adjustment. It does not appear 
from the record that Steele had express or specific authority to make a settlement. 
\Vithout proof of such authority, the trial court in his instruction to the jury 
seems to have assumed that authority to settle came within the scope of the author- 
ization to adjust the loss. This presents the principal contention. May an assured, 
having no notice either actual or constructive to the contrary, assume that the 
agent who has been directed by the insurer to make an adjustment and held out 
to the insured as an agent possessing the powers of an adjuster bind the insurer to 
the terms of an agreement of settlement? 

Where insured relies upon the act of insurer’s agent, the insured must show 
either that the agent had authority to act or that insurer with knowledge of the 
facts ratified the act of the agent. Brooks v. Fidelity & Deposit Co., 53 S. D. 275, 
220 N. W. 521. An adjuster is a special agent and his authority is prima facie coex- 
tensive with the business entrusted to him. 

The word “adjuster” is defined as follows: “One whose business it is to ascer- 
tain the loss and agree with the assured on the settlement; one who determines the 
amount of a claim, as a claim against an insurance company; the person who makes 
the adjustment or settlement.” 1 C. J. 1237. 

In 1 Words and Phrases, First Series, p. 195, it is said: “An adjuster is a person 
who makes any adjustment or settlement, so that an insurance adjuster would be 
empowered and authorized to adjust and settle a loss, and his authority would be 
sufficient to enable him to take any step which he deemed necessary or proper to 
facilitate an adjustment; hence a declaration that the company will not pay the 
claim is binding on the company.” Citing Flaherty v. Continental Ins. Co., 20 App. 
Div. 275, 46 N. Y. S. 934. 

In Lancashire Ins. Co. v. Barnard (C. C. A.) 111 F. 702, the authority of an 
adjuster to elect not to rebuild a building injured by fire was denied by the insurer. 
We quote from the language of Judge Sanborn in that case: “But an adjuster is 
empowered to settle the alleged loss. A settlement of the loss necessarily involves 
the exercise of the option to pay the damages sustained, or to rebuild or repair the 
building injured. The whole is always greater than and includes all its parts, and 
the authority to settle a loss includes the power to do any lawful act and to make 
any legal contract to fix the amount of and to discharge the liability. An adjuster 
of an insurance company authorized to settle an alleged loss has the power to 
determine its amount, and how, when, and where it shall be paid; and hence he 

necessarily has the authority to determine whether it shall be paid in money or by 





504 ‘Lhe Insurance Law Journal, Vol. 84 { March, 1935 


the reconstruction of the injured building, and the power to exercise the option of 
the company in that behalf. Snowden v. Insurance Co., 122 Pa. 502, 510, i6 A. 22; 
Platt v. Insurance Co., 153 Ill. 113, 122, 38 N. E. 580, 26 L. R. A. 853, 46 Am. St. 
Rep. 877.” 

In Commonwealth Ins. Co. v. Soloman, 2 W. W. Harr. (32 Del.) 98, 119 A. 
850, the insurer, as in the instant case, contended that the adjuster had no authority 
io make an agreement of settlement. It did not appear from the evidence that ex- 
press authority to settle had been conferred upon the adjuster. The court said: 
“If an insurance adjuster comes as an agent duly accredited to adjust a loss, we 
regard it as highly unreasonable that the insuring company should be permitted to 
later say that the authority which its adjuster had was more limited than the words 
expressing it would naturally indicate, and that when he was given power to ad- 
just the loss he was authorized not in any event to settle it, but at the most only 
to appraise its extent, measured in dollars. This, we say, would be highly unrea- 
sonable. If the insurance company does not wish its adjuster to possess the full 
authority which power ‘to adjust a loss’ would naturally indicate, it can very 
easily protect itself by informing the assured to what extent the adjuster’s author- 
ity goes. If it does not do so, but sends the adjuster to the insured with authority 
to adjust the loss, then it is bound to the full extent that the natural purport of 
the language describing the agent’s authority would indicate. If the adjuster, in 
that state of facts, goes so far as to settle the liability and agree to its payment, 
his principal is hound by his acts.” 

To the same general effect are Wilms v. N. H. Fire Ins. Co., 194 Mich. 656, 
161 N. W. 940; Miller v. Consol. P. & F. M. Ins. Co., 113 Iowa, 211, 84 N. W. 
1049: MeCollum vy. Liverpool, ete., Ins. Co., 67 Mo. App. 66: Western Loggers’ 
Machinery Co. v. Nat. Union Fire Ins. Co., 136 Or. 549, 299 P. 311; Cal. Ins. Co. 
v. Gracey, 15 Colo. 70, 24 P. 577, 22 Am. St. Rep. 376. 

In Bond v. National Fire Ins. Co., 77 W. Va. 736, 88 S. E. 389, it was held 
that the authority of an adjuster is usually limited to the ascertainment and ad- 
justment of the loss and in the absence of some evidence as to his authority to 
settle a promise to pay the adjudged claim is not binding on the insurer. In sup- 
port of this view the court observed that “An adjustment of the amount of the 
loss, and an agreement to pay the amount as adjusted are two distinct and inde- 
pendent things. * * * Usually and: very naturally the first step to be taken in the 
settlement of a loss by fire, of the property covered by the policy of insurance, is 
to determine the amount of the loss. As we have already seen, the actual loss sus- 
tained by the insured and the liability of the insurer for that loss are quite different 
things. The loss will he measured by the value of the property destroyed by the 
fire, covered by the policy, and yet there may be no liability on the part of the in- 
surer, for obvious reasons. This will depend largely on the contract of the parties 
as expressed in the policy, and the observance or breach of the covenants and con- 
ditions of the contract. When the adjustment, or proof of loss, is agreed upon, 
the first step in the settlement is accomplished, and in the absence of mistake, fraud, 
or misrepresentation, it must stand as the amount to be paid, if anything; but this 
will not estop the insurer from denying its liability for the loss. The amount of 
loss will thus be fixed, but not the liability of the insurer. But it is said by the 
plaintiff that the company promised to pay the amount agreed upon as the loss. 
The only evidence of this is the alleged promise of Horkheimer, to which it is re- 
plied that Horkheimer was not authorized to make the promise, and it does not 
appear that if he made it (which he denies), that it was ratified by the defendant.” 

We find some conflict in the authorities, but with the prevailing and better 
reasoned cases holding that an adjuster upon whose powers the insured knows of 
no limitation may make an agreement binding upon the insurer to settle, it is our 
opinion that such principle stated in the prevailing decisions should be applied to 
this controversy. 

[9] It is further contended that plaintiff acted fraudulently in stating to the 
adjuster the contents of a letter which varied the terms of the policy; that the 
adjuster acted upon information which was in fact untrue. Steele testified that 
the information given by the insured was that he had a letter from the defendant 
company permitting him to insure for the amount of $14 per acre with defendant 
insurer and-$10 with the state. Hemmer denied he made such representations. It 
is doubtful if anything but conjecture supports the contention of the defendant. 
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The adjuster had before him the policy of insurance, testified indefinitely concern- 
ing the representations as to the contents of the letter, and made no report to the 
company that he made the adjustment on representations of the insured. The 
evidence was clearly sufficient upon this issue to sustain the verdict for the plain- 
tiff. 
The judgment and order appealed from are affirmed. 
\ll the Judges concur. 
BELOCK et al. v. STATE MUT. FIRE INS. CO. 
Supreme Court of Vermont. Rutland. Oct. 2, 1934. 


175 Atlantic Reporter 19. ie 
1. INSURANCE. 


In action on fire policy, defense that mortgagor willfully burned insured 
building was available as against both mortgagor and as against mortgagee to 
whom loss was payable as his interest might appear. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE. 

In action on fire policy, burden was on insurer to prove that mortgagor 

willfully burned insured building. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
8. INSURANCE. 

In action on fire policy, evidence whether insured barn was burned by mort- 
gagor held for jury, and hence setting verdict for insured aside because of lack 
of evidence was error. 

(For other cases, see Insurance, Dec. Dig. § 668] 10].) 

14. INSURANCE. Nee 

In action on fire policy, circumstantial evidence was admissible to show that 
mortgagor burned insured barn, and, if sufficicntly persuasive might establish such 
fact. 

(For other cases, see Insurance, Dec. Dig. §§ 658, 665|4].) 

15. INSURANCE 

In action on fire policy, in absence of evidence to contrary, mortgagor must 
be presumed innocent of burning insured barn. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Exceptions from Rutland County Couri; Fred G. Bicknell, Judge. 

Action by Charles Belock and another against the State Mutual Fire lusur- 
ance Company. Defendant’s motion for a directed verdict was denied, and a 
verdict for plaintiffs was set aside, and both parties bring exceptions. 

Affirmed, and cause remanded. 


\rgued before Powers C. J., and Slack, Moulton, Thompson, 


; and Sher- 
burne, JJ. 


_ Marvelle C. Webber, Vernon J. Loveland, and Christopher A. Webber, ail 
of Rutland, for plaintiffs. 
Fred FE. Gleason, of Montpelier, for defendant. 
Mouton, Justice. 


1, 2) This is an action of contract upon a policy of fire insurance covering 
certain property owned by the plaintiff Belock and mortgaged to the piaintitf 
Crampton; the loss being payable to the latter as his interest might appear. The 
plea is that the fire was caused by the fraudulent act of Belock, in that he will- 
fully burned or caused to be burned, the insured building. This defense was 
available as against both Belock, the mortgagor, and Crampton, the mortgagee 
(Girard v. Vermont Mutual Fire Insurance Co., 103 Vt. 330, 334, 154 A. 666), 
but the burden of proving it was upon the defendant (Cummings v. Connecticut 
General Life Insurance Co., 101 Vt. 73, 85, 142 A. 82). The defendant moved 
for a directed verdict, but the motion was denied, subject to its exception. The 
jury returned a verdict for the plaintiffs, which the court, on defendant's motion, 
set aside. Both plaintiffs and defendant have filed bills of exceptions, and there 
are two questions for determination: (1) Whether the court erred in setting the 
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verdict aside; and (2) whether the court erred in overruling the motion for a 
directed verdict. 

The motion to set aside was based upon five grounds, but the trial court 
granted it upon the first, second, and fifth grounds, which were as follows: 
(1) For that the said verdict was contrary to any reasonable inference from all 
the evidence that the plaintiff Belock did not burn, or cause to be burned, thc 
property for the insurance on which the plaintiffs seek to recover: (2) for that 
the verdict is contrary to the evidence, and not warranted thereby or by any 
reasonable inference to be drawn therefrom: (5) for that from the evidence and 
all reasonable inferences to be drawn therefrom there was nothing upon which 
reasonable men could differ and that the defendant was entitled to a verdict. 

[8] The burned building was the horse barn on the Belock farm, situated 
about a mile southerly of the city of Rutland. It was about 50 feet distant from 
the nearest part of the dwelling house, and was 80 feet long by 30 feet wide, 
with a slate roof, and sills, 8x8, 6x6, and 5x5. The alarm was received at the 
fire station in Rutland at 9:10 p. m. on December 14, 1932, and, by the time tie 
apparatus reached the scene, the barn was all in flames. No one was about the 
place. The evidence on the part of the defendant was to this effect: When the 
firemen reached the farm, one of them broke open the front door of the house, 
which was apparently locked, and searched for any possible inmates. The heat 
was so intense that the paint on the side of the house next to the barn had 
commenced to blister, and a stream of water was directed against the house. to 
prevent its burning. No one was found in the house, but on the cellar floor, on 
the side near the barn, there was a smouldering fire in a rubbish pile, which 
had evidently been burning more fiercely, because the ceiling of the cellar directly 
above it was scorched and charred. Not far away there was a pile of inflammable 
material, two feet high, consisting of an egg crate, a paste board box, papers and 
rags, all saturated with kerosene oil, but not ignited. On the north wall of the 
cellar, on top of stone work and under the beams supporting the house, were 
stuffed rags soaked in kerosene and extending for a distance of 20 feet. More 
rags soaked in kerosene were found in a similar position on the west wall. No 
window in the cellar was opened. Kerosene had been spilled on the floor of onc 
of the rooms on the first floor. On the second floor, near the head of the stairs, 
the baseboard had been pulled off and saturated with kerosene and, behind a 
door, there was a place in the wall where the plaster had recently been knocked 
off, a lath pulled out, and in the apperture there were rags soaked in kerosene. 
The plaster around the hole was wet with kerosene. A can containing a small 
quantity of kerosene was found in the attic, and the floor was wet with the liquid. 
On the floor of one of the first floor rooms there was a liquid which burned 
with a blue flame when a lighted match was applied to it, and was apparently 
alcohol. On the morning of the day of the fire, Belock purchased five gailon- 
of kerosene, of which he used one quart in spraying his cows for lice, and 
one quart in filling two lanterns. About two weeks before that he had received, 
from the agent of the mortgagee, a demand for a payment upon the mortgage 
debt, which then amounted to $9,500. When Belock reached the farm on_ the 
evening of the fire, the barn was practically consumed, and there was evidence 
tending to show that he exhibited no surprise or curiosity, but went calmly into 
the house, where he kindled a fire in a stove for the purpose of warmth. It 
was the theory of the defense that Belock intended and prepared to burn both 
barn and house; that he succeeded as to the former building, but failed as to the 
latter, because there was no opening in the cellar, and so no draft for the fire he 
had_ kindled. : 

The plaintiff introduced evidence tending to show that Belock, his wife and 
one son were engaged in milking between 5 and 6 o’clock in the afternoon. The 
cow barn was some 600 feet from the house. At about 6 o'clock they went to 
the house, had their supper, and, along with all the other children then at home, 
they went in their automobile to visit a friend who lived about two and one-hali 
miles away. On the way, they were joined by remaining child, a daughter who 
was employed in Rutland, and three of the sons stopped at a bowling alley whiere 
they worked’as pin boys. The time of leaving the farm was about 20 minutes 
to 7, and they all returned shortly after 10 o’clock, while the fire was in progres>. 
Two Italians, one named Frank Drury, and the other known only as Joe, had 
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heen intermittently occupying one of the first floor rooms in the house, for the 
purpose of manufacturing beer. There were two entrances to the room, one from 
the hallway, and the other from the yard, on the side next to the horse barn. 
It was upon the floor of this room that the liquid which burned with a blue flame 
was discovered. On the morning of the day of the fire, Belock ordered the two 
Italians off the premises, because they had not paid their rent, and one of them 
threatened that he would “get back at him.” They departed that day, taking a 
part of their apparatus with them, but leaving behind a three-burner oil stove, 
along with some other article. They moved a large vat out upon the porch. 
There was an entrance to the cellar from the outside, and in both the horse barn 
and in the house there was personal property not covered by the policies in suit. 
Belock denied all knowledge of the fire or agency or participation in causing it. 
His evidence tended to show that one of the cellar windows was broken. 

\\ith the evidence standing thus, and taking it most favorably for the plain- 
tiffs, it is clear there was a question for the jury, and, consequently, there was 
no error in the denial of the defendant’s motion for a directed verdict. It fol- 
lows that the granting of the motion to set the verdict aside, so far as the first 
and fifth grounds were concerned, was error. These rulings were upon questions 
of law, and, as we have seen, the issue was the same in each instance. 

9-13] But whether the discretionary ruling, by which the verdict was set 
aside upon the second ground, should be sustained, is another matter. We will 
not disturb a ruling by which a verdict has been set aside, as contrary to the 
weight of the evidence, merely because the evidence preponderates in its favor; 
to justify our interference, it must appear that the evidence is so strongly in its 
favor as to leave no reasonable basis for a contrary verdict. We are bound to 
indulge every reasonable presumption in favor of the ruling, bearing in mind that 
the trial court was in the better position to determine the question. Woodhouse 
vy. Woodhouse, 99 Vt. 91,-152, 153, 130 A. 758. 

[i4, 15] The plaintiffs stress the ill will of the evicted Italians, and their 
opportunity for revenge, and the fact that the testimony connecting Belock with 
the fire was circumstantial. But such evidence was admissible, and, if sulficiently 
persuasive, might establish the fact in issue. Girard v. Vermont Mutual Fire Insur- 
ance Co., supra, page 335 of 103 Vt. 154 A. 666. It appeared without dispute that 
elaborate preparations had been made for an incendiary fire. Of Belock’s purchase 
of five gallons of kerosene, only two quarts had been accounted for. He had been 
present upon the farm nearly all that day. The construction and size of the horse 
barn were such that a fire kindled before the time he left the premises might not 
have gained sufficient headway to be noticeable until the time the alarm was 
given. True, there is no presumption of wrongdoing; on the contrary, the pre- 
sumption of innocence is to be reckoned with. It was, as the plaintiffs argue, 
unlikely that, on a cold December night, Belock would plan to render his family 
homeless. But, again, there were the mortgage, the recent demand for payment, 
and the comfortable expectation of a sum of money from the insurance company, 
ii the buildings should be burned. It is not inconceivable that he should prefer 
this way of escape from his financial obligation, even at the expense of his fam- 
ily’s comfort, in spite of his denial. 

|16, 17] These circumstances, the weight to be given to them and the infer- 
ences to be drawn from them, were ‘for the trial court to consider in passing 
upon the motion. We must presume that its discretion was exercised, since the 
law required it. State v. Stacy, 104 Vt. 379, 389, 160 A. 257, 747. It is enough for 
us to say that, all in all, the record does not show that the discretion of the court 
Was exercised on grounds, or for reasons, clearly untenable, or to an extent 
Clearly unreasonable, without which no abuse of discretion is made to appear. 
Temple et ux. v. Atwood, 99 Vt. 434, 435, 134 A. 591; Schlitz v. Insurance Co., 
Vt. 337, 342, 119 A. 513; New England Box Co. v. Tibbetts, 94 Vt. 285, 290, 

0 A. 434. 


Judgment affirmed, and cause remanded. 





The Insurance Law Journal, Vol. 8+ [ March, 


MIELKE v. NATIONAL RESERVE INS. CO. 
Supreme Court of Wisconsin. Oct. 9, 1934. 
256 Northwestern Reporter 776. 
3. INSURANCE. 

Fire policy expressly not covering encumbered chattels Jield not to cover 
chattels exempt from execution to specified amount in value on claiming of 
exemption which were mortgaged by husband without signature of wife, where 
exemption was not claimed at time of loss (St. 1933, §§ 241.08, 272.19). 

(For other cases, see Insurance, Dec. Dig. § 283[5].) 

4. INSURANCE. 

Under fire policy expressly not covering encumbered chattels, existing or 
subsequent incumbrances operate to withdraw property from protection of 
policy but do not work forfeiture. 

(For other cases, see Insurance, Dec. Dig. §$ 283[5], 330[5].) 

5. INSURANCE. 

Under fire policy, expressly not covering encumbered chattels, chattels mort- 
gaged by instrument which was invalid but whose invalidity was unknown to 
insured /ield not covered by policy because of increased moral risk resulting from 
change in title and prospect of seizure when mortgagee deemed himself insecure. 

(For other cases, see Insurance, Dec. Dig. § 283[5].) 

Appeal from a judgment of the Circuit Court for Brown County; Henry 
Graass, Circuit Judge. Reversed. 

This action was begun on January 24, 1933, by Leo Mielke on a policy of 
insurance against the National Reserve Insurance Company to recover damages 
in the amount of $600, sustained by fire on September 19, 1932. The case was 
tried to the court without a jury. Judgment was entered on October 26, 1933, 
from which the defendant appeals. 

The complaint alleges that plaintiff was insured against loss or damage by 
fire to the amount of $2,000 upon his fixtures and merchandise in the city of 
Green Bay; that the fixtures and merchandise so destroyed were of the value 
of $6000. The answer set up a nonwaiver agreement and further alleged that 
among the representations made was one to the effect that the property was not 
encumbered; that said representation was false, material, and misled the defend- 
ant. It was further alleged that the policy contained the following provision: 

“Unless otherwise provided by agreement in writing added hereto, the Com- 
pany shall not be liable for loss or damage to any property insured hereunder 
while encumbered by a chattel mortgage, and during the time of said encum- 
brance this Company shall be liable only for loss or damage to any other prop- 
erty insured hereunder.” 

The facts were stipulated and from the stipulation it appears that the mort- 
gaged property consisted of 1 back bar, 1 front bar, 1 cash register, 1 gas stove, 
1 heating stove, 1 radio, 4 card tables, 15 chairs, 7 stools, 1 novelty box, drain 
board, faucets, and rods, 1 showcase. Upon the trial the plaintiff testified that 
besides the fixtures necessary in the business there were other things in the 
home included in the chattel mortgage, to wit, 4 chairs, 1 table, and a radio. 
There is nothing in the stipulation or in the facts testified to which indicates 
that the chattel mortgaged property was all of the property which the plaintiff 
owned. Neither in the pleadings nor upon the trial was any claim of exemption 
made. The trial court, however, found: 

“That the household furniture was of the value of $165 which was destroy ed, 
and said chattel mortgage being on household furniture and the wife not join- 
ing in said chattel mortgage, it was as to that value void and therefore covere¢ 
by the policy of insurance.” 

The court further found that the cash register and back bar being tools and 
implements in trade and of the value of $200 and the chattel mortgage not 
having been joined in by the wife, the mortgage was therefore void and the 
property covered by the policy of insurance. 

Plaintiff had judgment for $165, the value of the household furniture, $20 
by fire to the back bar and cash register, and $82.50 loss on merchandise, 
$447.50, from which the defendant appeals. 
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Quarles, Spence & Quarles, of Milwaukee (Kenneth E. Smart, of Milwaukee, 
of counsel), for appellant. 

Dwyer & Dwyer, of Green Bay, for respondent. 

ROSENBERRY, Chief Justice. 

The defendant upon his appeal makes three claims: (1) That even though the 
mortgage is void, the moral risk remains and under such a state of facts the 
coverage rule applies; (2) that no exemptions were claimed or established upon 
the trial; and (3) that the damages were agreed upon by the plaintiff and defend- 
ant’s adjuster and fixed at $402.30. 

In Moe v. Allemannia Fire Ins. Co., 209 Wis. 526, 244 N. W. 593, it was held 
that the provision of the standard insurance policy, which provided that the 
“company shall not be liable for loss or damage to any property insured here- 
under while incumbered by a chattel mortgage,” related to coverage, and that by 
that term of the policy the insured and the insurer agreed that encumbered prop- 
erty should not be within the terms of the policy. 

\ determination of the question raised requires us to consider the effect of a 
chattel mortgage upon exempt property. The statute relating to exemption of 
property from execution provides: 

Section 272.19: “Whenever personal property shall be seized on attachment 
or execution and any part thereof shall be exempt from such seizure under any 
provision of law exempting to the debtor property of like kind to a_ specific 
amount in value and such exemption shall be claimed on the part of the debtor or 
his wife,” ete., an appraisement shall be made. 

Section 241.08 provides: “Nor shall a chattel mortgage of personal property 
which is by law exempt from seizure and sale upon execution be valid unless the 
same be signed by the wife of the person making such chattel mortgage, if he be 
a married man,” etc. 

When, however, the exemption relates to property of like kind to that seized 
upon execution and the exemption is to a specific amount in value as in this case, 
the exemption must be claimed in order to make the provisions of the exemption 
statute effective. In such case the mortgage may or may not affect the title to the 
property depending upon the claim set up by the debtor or his wife at the time 
of its seizure. If no claim is made and property of that class is seized and sold, 
the exemption is held to be waived. In this case, from the very nature of the cir- 
cumstances, no claim of exemption had ever been made because the circumstances 
which give rise*to the necessity of a claim had not occurred. Therefore the 
chattel mortgage was effective at the time the property was damaged by fire, and 
under the decision in Moe vy. Allemannia Fire Ins. Co., supra, the property covered 
by the chattel mortgage was withdrawn from the protection of the insurance pol- 
icy by the agreement of the parties. , 

[4-5] The Court of Appeals of the state of New York dealt with a somewhat 
similar provision in Lipedes v. Liverpool & L. & G. Ins. Co., 229 N. Y. 201, 128 
N E. 160, 13 A. L. R. 550. That court held that the mere fact that the mortgage 
was invalid under the usury laws of the state of New York did not diminish the 
moral hazard. It said: 

“It (the mortgage) may, if enforcement is resisted, lack legal efficacy, but it 
exists as a fact and has moral efficacy in point of fact. * * * Property incum- 
hered by a chattel mortgage may cease to be good moral risk. That the necessities 
or the ignorance of the insured have forced him into the hands of the usurer 
does not make the information sought a matter of indifference to the insurer, but 
rather the contrary.” 

The provision of the New York standard policy was: 

“This entire policy * * * shall be void * * * if the subject of insur- 
ance be personal property and be or become encumbered by a chattel mortgage.” 
_ In the Lipedes Case, the incumbrance worked a forfeiture of the policy. 
Such is not the result under our law as existing or subsequent incumbrances simply 
operate to withdraw the property from the protection of the policy. If we were 
obliged to rest the case upon that ground, we should adopt the reasoning of the 
New York Court of Appeals. The clause is inserted to afford the insurer the 
Protection which it has by reason of the fact that the insyred is the owner and 
therefore interested in the property. Under our law a chattel mortgage not only 
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works a change in the title, but subjects the mortgagor to the prospect of seiztre 
at any time when the mortgagee deems himself insecure. The moral risk is the 
same where the mortgage is valid and where it is invalid if its imvalidity be 
unknown to the insured. Plaintiff is entitled to recover for the damages done to 
that part of the property which was not covered by the chattei mortgage. As the 
amount of damage was not separately asceriained by the trial court, the judgment 
must be reversed and the cause remanded to permit that to be done. 

Other questions raised become immaterial and are not decided. 

Judgment reversed 


WISCONSIN AUTO RACING ASS’N, Inc. v. HOME INSURANCE CO. 
Supreme Court of Wisconsin. Nov. 6, 1934. 
257 Northwestern Reporter 7. 
1. INSURANCE. 

Rain policy taken out by automobile race association held properly reformed to 
conform to application so as to indemnify against loss of expenses incurred in pro- 
motion of race instead of against loss of income, where evidence of character of 
insurance asked for and agreed to be provided was clear, though such policies were 
not generally written for income producing events and no other insurer would 
issue such policy. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 
2. INSURANCE. 

That assistant to promoter taking out rain policy for auto racing association, 
who was also licensed insurance agent, was insurer’s agent under statute would not 
affect right to reformation of policy indemnifying against loss of income so as to 
indemnify against loss of expenses incurred in conformance with application (St. 
1931, § 209.05). 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from a judgment of the Circuit Court for Milwaukee County; Gustave 
G. Gehrz, Circuit Judge. Affirmed. ° 

Wisconsin Auto Racing Association brings this action against the Home In- 
surance Company to reform a contract of insurance and for recovery on the policy 
so reformed. Action was commenced on the 5th day of December 1931, and judg- 
tient entered April 11, 1934. 

Plaintiff, promoter of automobile races, had made preparations for a race to 
he held June 7, 1931, at State Fair Park, West Allis, Wis. The plaintiff instructed 
one Trudell, its agent, who was also a licensed insurance agent, to secure a policy 
of rain insurance to cover expenses incurred. The original complaint was based on 
the policy issued and demanded judgment for $1,000 with interest. Defendant 
answered admitting that a contract of insurance was entered into with the plaintiff 
but denied liability. The case was assigned for trial on February 7, 1934, at which 
time plaintiff was granted leave to amend its complaint and to ask for reformation 
of the contract because of mutual mistake of fact. Defendant answered denying 
the mistake. The case was tried to the court. The findings of fact are in sub- 
stance that the plaintiff made written application for an insurance policy indemnify- 
ing it against loss of expenses incurred in the promotion of the race to be held 
June 7, 1931; that the application was accepted by an agent of the defendant; that 
defendant, through oversight or inadvertence on its part, issued a policy of insur- 
ance covering and indemnifying the plaintiff against loss of income by reason of 
rainfall upon the date of said event; that the policy issued failed to conform with 
plaintiff's application or the intention and agreement of the parties; that the error 
was not discoverable except with considerable difficulty and study because of the 
complexity of the provisions of the rider attached to the policy. As conclusions of 
law, the court found that the plaintiff was entitled to have the policy of insurance 
reformed to conform to the actual agreement between the parties, holding: 

“That said application in writing for said policy was accepted by the defendant 
company by its agent, Elmer Kambe, together with the premium in the sum of one 
hundred twenty-five dollars ($125), and that the minds of the parties met at this 
time upon a contract of insurance to be of the type and in the form disclosed by 
said application. * * *” 

“That the plaintiff is entitled to have the policy of insurance issued * * * re- 
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jormed by striking therefrom ‘Form A’ and inserting in lieu thereof ‘Form B,’ and 
that said portion of said policy so reformed will read as follows: 

‘If by reason of rainfall at State Fair Park, Milwaukee, Wisconsin, 0n any 
one day during the period of time herein provided for such day, it becomes neces- 
sary to abandon or postpone before June 7, 1931, to a later day the event known 
as automobile races, which is to be held at State Fair Park, West Allis, Milwaukee 
county, Wisconsin, then this company unless otherwise provided herein, shall be 
liable for not exceeding the amount of insurance provided for such day, nor for 
more than the actual loss sustained by reason of rain fall at the specific location 
and during the specific hours herein provided, and this company shall not be li- 
ible for any loss caused by rain fall at any other place or time.” 

From judgment entered, defendant appeals. 

Wolfe & Hart, of Milwaukee, for appellant. 

Mandelker & McCarthy, of Milwaukee, for respondent. 

FAIRCHILD, Justice. 

[1] The objection on the part of the appellant to permitting the complaint to 
be amended, asking for reformation of an existing contract, is the principal con- 
troversy on this appeal. The appellant insists that the ruling below has resulted in 
a substitution of an entirely different contract in the place of the one made between 
the parties. But there is no dispute over the fact that the respondent asked for 
the a urance finally allowed him under the policy as reformed by the circuit court. 
The application for insurance signed by the respondent reads in part: 

We * * * make application for insurance indemnifying for loss by reason of 
one-tenth inch rainfall * * * covering expenses on the event or business known as 
automobile race which is to be held at the State Fair Grounds June 7, 1931.” 

The testimony of those who participated in the negotiating the insurance sup- 
ports the contention that a policy consistent with the application was to be issued. 
There is no dispute over the fact that it rained on June 7, 1931, and that respondent 
expended more than $1,000 in defraying the expenses incident to advertising and 
preparing for the automobile race upon that day and in the place designated. 


The insurance asked for by the respondent which the appellant agreed to fur- 


nish, and the policy established by the judgment below are not in any sense of the 
word against law or public policy. That such policies are not generally written for 
such events or the fact that no other insurance company would issue such a policy 
for income producing events does not deprive the respondent of its rights under 
ihe contract. While the evidence shows that in general the insurance companies 
have attempted to have their policies conform to each other, still in some respects 
these policies differ and no rule of law exists limiting the companies to a particular 
form. The form described by the trial court to be the one agreed upon between the 
parties is an usual one although most often used to cover events not producing 
income. In the absence of a standard rain insurance policy and any law interfer- 
ing, an insurance company is at liberty to make such contracts with relation to rain 
insurance as it may choose. Under the evidence in this case, it is apparent that the 
insured expected and the representative of the insurer agreed to give him a po hicy 
which would protect him to the extent of $1,000 against loss by reason of the 
expenses incurred in promoting the automobile race if the rain prevented its 
occurrence. The evidence of the character of the insurance asked for and agreed 
to he provided being most clear and satisfactory, the policy of insurance was 
correctly reformed to overcome the mistake in it. The amendment to the com- 
plaint was properly allowed. 

[2| The point raised that by reason of section 209.05, Stats., Trudell was the 
agent of the appellant, if considered well taken, does not alter the contract, which 
was made between the respondent and appellant. 

Judgment affirmed. 
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MARINE 


ROBINSON et al. v. HOME INS. CO. No. 7401. 
Circuit Court of Appeals, Fifth Circuit. Oct. 25, 1934. 
73 Federal Reporter (2d) 3. 
1. INSURANCE. 


Insurer held not liable for fire loss under marine policy warranting that boat 
was laid up during entire term thereof at dock at named town, where boat at 
time of fire had been moved upstream to fresh water for purpose of clearing it 
of barnacles, though change of location was pursuant to general eustom and did 
not increase risk. 

(For other cases, see Insurance, Dec. Dig. § 312.) 

2. INSURANCE. 

Insured cannot recover on marine policy for loss occurring at place other 
than location stipulated in warranty in policy, though places were equally safe. 

(For other cases, see Insurance, Dec. Dig. § 312.) 

3. INSURANCE. 

Mere silence or inaction of insurer after insured gave notice that boat covered 
by policy was to be moved constituted no waiver of insurer’s right to insist on 
compliance with promissory warranty in policy designating location of boat. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

Appeal from the District Court of the United States for the Southern District 
of Georgia; William H. Barrett, Judge. 

Action by Wesley Robinson and others against the Home Insurance Company. 
From an adverse judgment, plaintiffs appeal. 

Affirmed. 

Wm. Hugh Stephens, of Savannah, Ga., and Edgar Watkins, of Atlanta, Ga., 
for appellants. 

Geo. T. Cann, of Savannah, Ga., for appellee. 

3efore Bryan, Foster, and Walker, Circuit Judges. 

WaLkkr, Circuit Judge. 

This was an action by the appellants on a policy of insurance issued to them 
by the appellee whereby the fishitig boat Libbie, her body, tackle, etc., were 
insured at and from noon June 16, 1931, until noon of June 16, 1932, the policy, 
the body of which was printed, containing on its face the typewritten provision: 
“Warranted laid up, during the entire term of the policy, at dock St. Marys, 
Georgia.” Appellants’ petition as amended alleged that the Libbie was destroyed 
by fire about April 26, 1932, while it was tied up on the St. Marys river, on the 
Florida side thereof, at a point 31% miles up the stream from the town of St. 
Marys, after having been removed, for the purpose of clearing it of barnacles 
and worms, from where, prior to about April 25, 1932, it had been tied up “in 
the edge of the town of St. Marys.” The petition as amended contained allegations 
to the following effect: The change of the location of the insured vessel did not 
change or increase the danger from fire. It was necessary, on or about the 25th 
day of April, 1932, to move the Libbie further up the port of St. Marys into 
fresh water to rid the boat of barnacles or ship worms accumulated thereon while 
in salt water, and on or about the 16th day of April, 1932, plaintiff notified 
Haines, Rankin & Co., who had delivered the policy for defendant to plaintiff, 
that the boat was to be moved into fresh water, and the boat was thereafter 
moved into fresh water for the purpose aforesaid. Before, at, and after the time 
of the issuance of the policy sued on, the appellee knew that the Libbie was a 
boat used as a Menhaden Fishing Steamer, and that it was the usual, universal, 
customary, and general practice of those engaged in operating steamers in the 
Menhaden Fishing Steamers’ territory to move such steamers from salt to fresh 
water while laid up. The court sustained a general demurrer to the petition as 
amended, and dismissed the suit. 

[1-3] The policy sued on is one of marine insurance. 4Ztna Ins. Co. v. Hous- 
ton Oil & Transport Co. (C. C. A.) 49 F.(2d) 121. The above set out typewritten 
provision is clear and unambiguous, and by its express terms purports to be a 
warranty. It is an express stipulation as to the location of the insured vessel 
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“during the entire term of the policy.” That provision quite plainly shows that 
the appellee did not consent to be liable in the event of the loss or destruction of 
the named vessel occurring at a place other than the one specified in the provision. 
It negatives the conclusion that appellant agreed to be liable for the destruction 
of the vessel while it was tied up at a point on the Florida side of the St. Marys 
river 314% miles up the stream from the town of St. Marys. 4&tna Insurance Co. 
. Houston Oil & Transport Co., supra; Coleman Furniture Corporation v. Home 
ie Co. (C. C. A.) 67 F.(2d) 347; Werner v. Travelers’ Protective Ass’n 
(C. C. A.) 37 F.(2d) 96. A warranty as to the place where the policy stipulates 
the insured vessel is to be located during the period covered by the policy makes 
the right of the insured to recover damages or loss dependent upon the vessel 
being at the stated place when the damage or loss occurred; and if damage or 
loss occurs when the vessel is at a place other than the one named in the policy, 
the insured has no right to recover on the policy, though that place is quite as 
safe as the one named in the policy. Coleman Furniture Corporation v. Home Ins 
Co., supra. Arnould on Marine Insurance and Average (llth Ed.) 833. 

Nothing contained in the petition as amended indicated that anything done or 
said in behalf of the appellee led the appellants to believe that appellee consented 
that the insurance on the Libbie remain effective after a removal of it from the 
place named in the above set out typewritten provision, or that after the alleged 
removal appellee in any way recognized or admitted that it continued to be liable 
under the policy. A waiver of appellee’s right under the promissory warranty did 
not result from its mere silence or inaction after the giving of the alleged notice 
that the boat was to be moved. Neil Bros. Grain Co. v. Hartford Fire Ins. Co. 
(Cc. C. A.) 1 F.(2d) 904; Kentucky Vermillion M. & C. Co. v. Norwich U. F. 
Ins. Co. (C. C. A.) 146 F. 695; Petit v. German Ins. Co. (C. C.) 98 TF. 300; 
United Firemen’s Ins. Co. v. Thomas (C. C. A.) 82 F. 406, 47 L. R. A. 450. It 
was not made to appear that by waiver or estoppel the appellee lost the right to 
avail itself of a defense based on the promissory: warranty. 

The alleged custom as to moving such vessels as the Libbie from salt to fresh 
water while laid up cannot properly be given the effect of depriving the appellee 
of the benefit of a defense based on the above set out promissory warranty. The 
relations of the parties to the contract sued on are not governed or affected by 
the alleged custom because that custom is inconsistent with the explicit provision 
of the contract, “Warranted laid up, during the entire term of the policy, at dock, 
St. Marys, Georgia.” That provision negatives the conclusion that the parties con- 
—— with reference to the alleged custom. Haupt v. Phoenix Mutual Life Ins. 

o., 110 Ga. 146, 35 S. E. 342; Shellnut v. Federal Life Ins. Co., 41 Ga. App. 386, 
53 Se eee 

As the allegations of the petition as amended showed that the above set out 
promissory warranty contained in the policy sued on was breached by the appel- 
lants, and did not show in any way that appellee was precluded from setting up 
that breach as a defense, the above mentioned ruling was not erroneous. The judg- 
ment is affirmed. 





604 The Insurance Law Journal, Vol. 84 [ March, 1935 


AUTOMOBILE. 


McDANELS v. GENERAL INS. CO. OF AMERICA et al. Civ. 8641. 
District Court of Appeal, Second District, Division 2, @alifornia. Oct. 18, 1934. 
36 Pacific Reporter (2d) 829. 

1, INSURANCE. 

\ssured under automobile indemnity policy cannot hold insurer to its liability 
where he violates policy by failure to co-operate in defending action by injured 
party. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE. 

Assured’s violation of clause in automobile indemnity policy by failure to co- 
operate in defense of action by injured party held valid defense in action by injured 
party against insurer after obtaining judgment against assured where insurer was 
prejudiced hy assured’s violation of co-operation clause. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

5. INSURANCE. 

\utomobile indemnity insurer electing to proceed with defense of personal in- 
jury action against assured with knowledge that assured would not be present /eld 
not to have waived defense of nonliability for assured’s breach of corporation 
clause, and not estopped to disclaim liability on such ground, since willful neglect 
of attorneys to defend assured unless excused by him or order of court would have 
subjected them to punishment for contempt (Code Civ. Proc. §§ 284, 1209). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

\ppeal from Superior Court, Los Angeles County; Charles E. Haas, Judge. 

\ction by James L. McDanels against the General Insurance Company of 
\merica and another to recover on an automobile indemnity policy. From an ad- 
verse judgment, plaintiff appeals. 

\ffirmed. 

Prior opinion, 35 P.(2d) 394. 

\. W. Brunton, of Los Angeles, for appellant. 

loe Crider, Jr., of Los Angeles, for respondents. 

WILLIS, pro tem. 

\ppellant was injured in an automobile accident and a judgment for personal 
injuries therein sustained was recovered by him against one Haag, who at the time 
of the accident was the assured in a public liability insurance policy issued by re- 
spondent companies. Many continuances of the trial of the personal injury action 
were obtained by counsel appearing of record for Haag, such counsel being pro- 
vided for him to defend said action by respondent companies. These continuances 
were made to appear necessary in order to secure the presence of Haag, who was 
charged personally with the commission of the negligent acts for which damage 
was sought, as a witness at the trial, but he did not appear and the trial proceeded 
in his absence hefore a jury, which rendered a verdict in the sum of $10,000. Judg- 
ment was entered thereon which has become final and on which a writ of execution 
has been issued and returned nulla bona. Prior to trial the assured was repeatedly 
requested by counsel for respondent companies to aid them in obtaining and fur- 
nishing information, securing evidence and attendance of witnesses, and in prepar- 
ing a defense in the action against him, but he failed to do so; and although he 
promised to be present at the trial he failed to appear and could not be found upon 
diligent search and inquiry. The policy issued to Haag contained the usual stipula- 
tions requiring the assured to report accidents, claims, and suits, which the insurer 
agreed to defend, and provided that “the assured, when requested by the company, 
shall aid in effecting settlements, securing evidence, the attendance of witnesses and 
in prosecuting appeals.” 

[1, 2] For his failure in these respects it is obvious that Haag, the assured, 
could not himself have held the company to its liability under the policy. Hynding 
v. Home Acc. Ins. Ca., 214 Cal. 743, 7 P.(2d) 999, 1002, 85 A. L. R. 13. In the 
instant case respondents pleaded such non co-operation by the assured as a de- 
fense, and, after trial, the lower court by its decision sustained the same and or- 
dered judgment for respondents. The question of validity of the plea of such 
failure to co-operate as a defense under contracts of this kind has been met and 





Auto. | McDanels v. General Ins. Co. of America 6005 


settled by the Supreme Court in the Case of Hynding v. Home Acc. Ins. Co., supra, 
wherein the lower court was reversed for error in striking such a plea from the 
answer and in which the law is declared in these words: “We see no escape from 
the conclusion that the violation of the co-operation clause by the assured was a 
valid defense against the injured party’s action.” The court further said: “We 
are also of the opinion, and we think most of the authorities are agreed, that the 
provision must be one reasonably necessary for the protection of the insurance 
company, and one which can readily be complied with by the assured; and that the 
violation of the condition by the assured cannot be a valid defense against the in- 
iured party unless in the particular case it appears that the insurance company was 
substantially prejudiced thereby. [Citing authorities.] Here these elements are 
all present. To require the co-operation of the assured to the extent of attendance 
at the trial, when he is a material and important witness, is a perfectly reasonable 
condition. Failure to testify may be as damaging as failure to give notice of the 
accident or of the suit. * * * Under these circumstances the company was clearly 
prejudiced by his failure to appear. In any event, the question of such prejudice 
should have been considered below.” 

[5] Appellant’s principal contention herein is that respondents are estopped to 
disclaim liability to appellant on the policy by their election to proceed with the 
trial of the personal injury case with knowledge that the assured Haag would not 
be present and give his testimony, thereby waiving their defense of nonliability for 
breach of the co-operation clause, instead of withdrawing their attorneys and re- 
fusing to go on with the trial, thus electing to stand on their defense of non co- 
operation of the assured. In support of this contention he cites a number of cases 
irom courts of other states in the Union which appear to sustain it, the most favor- 
able being the following: Daly v. Employers’, etc., Corp., Ltd., 269 Mass. 1, 168 
.. FE. 111, 72 A. L. R. 1436; Brandon y. St. Paul, etc., Co., 132 Kan. 68, 294 P. 881, 
\. L. R. 673; Miller v. Union Indemnity Co., 209 App. Div. 455, 204 N. Y. S 


30, 732; Reilly v. Linden, 151 Minn. 1, 186 N. W. 121; Indemnity Co., ete. v. Pitts 
(Tex. Com. App.) 58 S.W.(2d) 53; Glade v. General Mutual, etc., Ass’n, 216 Iowa, 
622, 246 N. W. 794. The proposition contended for by appellant is succinctly ex- 
pressed hy the language of the Supreme Court, appellate division, of New York in 
Miller vy. Union Indemnity Co., supra, quoted by appellant and reading thus: 
“When confronted with this situation [failure of the insured to co-operate], as- 
suming that the alleged defense was valid, the defendant [insurer] was put to an 
election. It could stand on its defense and refuse to go on, or it could abandon 
defense and conduct the insured’s side of the action, It could not do both. 
lhe choice of the latter course was inconsistent with the maintenance of a claim 
‘no liability.” All the other decisions above noted are in substantial agreement 
the proposition that under circumstances similar to those in this case the act 
the insurer in proceeding with the trial against the assured, with notice or 
knowledge of his violation of the co-operation clause in a policy with the same 
provisions as those involved herein, constituted a waiver by the insurer of its pro- 
spective defense of breach of the co-operation clause by the assured, and the in- 
urer was thereby estopped to assert such defense in a subsequent action by the 
injured party on the policy. No decisions of our own courts have been cited or 
found which have dealt with or determined the proposition as thus stated. We 
are therefore treading new territory, and before proceeding it is wise to consult 
_e art se) use the compass provided by the established law of waiver, election, 
ane estoppel. 


Q 
/ 


[6-8] The estoppel claimed by appellant and recognized by the above-mentioned 
ases is that form of estoppel in pais called by text-writers and known to jurists 
as quasi estoppel. This class of estoppel is sometimes expressed in the language 
of the rule or maxim that one cannot blow both hot and cold. It is based upon 
the broad equitable principle which courts recognize, that a person, with full 
knowledge of the facts, shall not be permitted to act in a manner inconsistent with 
his former position or conduct to the injury of another. To constitute this sort of 
estoppel the act of the party against whom the estoppel is sought must have gained 
some advantage for himself or produced some disadvantage to another; the person 
invoking the estoppel must have been induced to change his position, or by reason 
thereof the rights of other parties must have intervened. 10 Cal. Jur. 645. The 
terms “waiver” and “estoppel in pais” are sometimes employed indiscriminately : 
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but strictly speaking, the former is used to designate the act or the consequence 
of the act of one person only, while the latter is applicable where one’s conduct 
has induced another to take such a position that he will be injured if the first be 
permitted to repudiate his acts. To constitute a waiver there must be an existing 
right, a knowledge of its existence, and an actual intention to relinquish it, or such 
conduct as warrants an inference of the relinquishment. It is a voluntary act 
and implies an abandonment of a right or privilege—an election to dispense with 
something of value or to forego some advantage which one might, at his option, 
have demanded or insisted upon. In no case will a waiver be presumed or implied 
contrary to the intention of the party whose rights would be injuriously affected 
thereby, unless by his conduct the opposite party has been misled, to his pre- 
judice, into the honest belief that such waiver was intended or consented to. 25 
Cal. Jur. 926-928. 

[9] In the light of these propositions of the law of waiver and estoppel based 
thereon, we think the decisions cited by appellant are not controlling. The undis- 
puted facts herein negative any intention on the part of the insurer to abandon its 
prospective defense of non co-operation or to waive its right to assert such defense 
whenever its liability on the policy was charged by one having the right so to do. 
On the contrary, over one month prior to proceeding with the trial of the personal 
injury case respondents wrote to the assured urging him to be present at the trial 
and stating that his failure to appear would constitute a breach of his policy, de- 
claring that he had already breached it by failing to appear at a previous date and 
concluding with these words: “You are advised that the insurance company does 
not waive any breach which you have already committed.” Under a somewhat 
similar state of facts it was held in the case of Coolidge v. Standard Acc. Ins. Co., 
114 Cal. App. 716, 300 P. 885, that waiver had not occurred. No advantage over 
appellant was gained for the insurer by proceeding with the trial, nor did ap- 
pellant suffer any disadvantage therefrom. No change of position by appellant was 
caused thereby, nor did the rights of any other person intervene because thereof. 
Despite the fact that respondents continued to participate in the trial in the ab- 
sence of the assured, who was a material witness, appellant secured a judgment 


for an amount double the liability of respondents as stated in the insurance policy. 
Surely neither disadvantage to appellant nor advantage to respondents is reflected 
by such result. 

Nor can it truly be said that by proceeding with the trial of the personal injury 
case with knowledge of the breach by the insured, and by pleading such breach as 
a defense in the subsequent action on the policy, the insurer was blowing both hot 


and cold. Such acts were not of that inconsistency which required an election by 


respondents. The basis of the doctrine of election is founded upon the theory 
that a party should not be allowed to occupy inconsistent positions, and upon the 
proposition that where there is by law or by contract a choice between two remedies 
which proceed upon opposite and irreconcilable claims of right, the one taken must 
exclude and bar prosecution of the other. 10 Cal. Jur. 3. The doctrine of election, 
as applied to a choice of remedies, either offensive or defensive, which precludes 
a party from claiming repugnant rights, is but an extension of the general prin- 
ciples of equitable estoppel, and proceeds upon a like theory that the inconsistent 
attitude of the party will put his adversary to some disadvantage. Hines v. Ward, 
Ward, 121 Cal. 115, 53 P. 427. The facts do not bring this case within such doc- 
trine. Here appellant lost no advantage which he had a right to claim. He was 
not entitled to any right to try his action for damages without opposition nor as 
a default case. The contract of insurance obligated the respondents to defend the 
suit in the name and on behalf of the assured. This duty respondents undertook 
to discharge when suit was brought against the assured, and continued to perform 
without definite knowledge of breach or intended breach until about one month 
before the actual trial, when they gave the notice of breach and nonwaiver to the 
assured as above recited. Continuing performance, subject to this reservation, and 
making diligent but unsuccessful search for the insured so as to procure his at- 
tendance as a witness, after many continuances the day of trial arrived and the 
cause was ordered by the court to proceed. At this juncture it cannot be said that 
respondents were free to withdraw their attorneys from the case. The defendant 
client was absent. A willful neglect by his attorneys or violation of the duty of 
the attorneys to him to continue to represent him until excused by consent of the 
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client or by order cf court would constitute contempt of court. Section 1209, Code 
Civ. Proc. To withdraw as attorneys for the assured required leave of court after 
notice to the assured. Section 284, Code Civ. Proce. Such could not be expected 
when the assured had not been found after long search, but whose appearance at 
the trial his counsel had a right to hope for if not expect. It is clear that respond- 
ents were not entirely free to abandon the defense of the case under such circum- 
stances. We are therefore constrained to hold that their continuance up to and 
through the trial, in view of their express notice of nonwaiver, did not constitute 
waiver of their right to plead the defense of breach of the co-operation clause in 
the subsequent action on the policy. No parting of the ways, which is character- 
istic of election, confronted them in the progress of the case which required of 
them an election, but rather the coming together of two ways leading to the same 
objective, namely, protection against liability. Defending at the trial to the end 
of defeating the injured party’s claim, if not supported by sufficient proof, or, as 
an alternative, to the end of minimizing the judgment for damages—which under 
the law would become absolute as to amount thereof against the insurer—and the 
pleading of the defense of breach of the co-operation clause in the suit on the 
policy to collect that judgment, were but cumulative or consecutive remedies em- 
ploved by respondents and clearly not inconsistent. Such conduct was not based 
on opposite and irreconcilable claims or right, typical of the doctrine of election, but 
upon one and the same claim of right to defend against liability on the policy. 
From the foregoing it follows that respondents were not estopped to plead as 
a defense herein the breach by the insured of the co-operation clause of the policy, 
and to enjoy the benefit thereof against the claim of appellant in the same manner 
and to the same extent had the claim been asserted by the assured. As decided in 
the Hynding Case, the assured obviously could not hold respondents liable under 


the facts of such a case as this. In the absence of waiver or estoppel neither may 
the appellant. 


The judgment is affirmed. 
We concur: Stephens, P. J.; Desmond, J. 


PUREFOY v. PACIFIC AUTOMOBILE INDEMNITY EXCHANGE. 
Civ. 8859. 
District Court of Appeal, Second District, Division 2, California. Oct. 23, 1934. 


36 Pacific Reporter (2d) 1076. 
1. INSURANCE. 

Right of action of injured party against automobile liability insurer carrier 
is not absolute, but subject to lawful terms and limitations of policy which are 
reasonably necessary for protection of insurer and can be readily complied with 
by assured, if violation of condition by assured caused substantial prejudice to 
insurer (St. 1919, p. 776). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. 

Automobile liability insurance carrier held excused from liability, in action by 
injured party, by assured’s violation of policy by failing to notify insurer of 
accident and failing to co-operate in preparing and presenting defense (St. 1919, 
p. 776). 

(For other cases, see Insurance, Dec. Dig. §§ 311[1], 539[5].) 

Appeal from Superior Court, Los Angeles County; Benjamin J. Scheinman, 
Tudge. 

Action by J. W. Purefoy against the Pacific Automobile Indemnity Exchange, 
a reciprocal and inter-insurance exchange. From an adverse judgment, plaintiff 
appeals. 

Aftirmed. 

Bordwell, Mathews & Wadsworth, of Los Angeles, for appellant. 

Finlayson, Bennett & Morrow and Henry L. Knoop, all of Los Angeles, for 
respondent. 

Scort, Justice pro tem. 

Plaintiff had recovered judgment in a prior action against one W. S. Austin 
and his son, Jack Austin, by reason of injuries to plaintiff caused by the auto- 
mobile of said Austin, This action is predicated upon the judgment in the former 
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case and is brought against defendant as liability insurance carrier for Austin, 
The contention was made that defendant was not liable on its insurance contract 
because insured had failed to notify this defendant of the accident and had failed 
to co-operate with defendant in preparing and presenting a defense, contrary to 
the requirements of the contract, and that by reason thereof this defendant was 
unable to defend the action. From judgment for defendant, the plaintiff appeals 
on grounds that assured did not violate his insurance contract, and any breach 
that did occur would not preclude recovery by this plaintiff against the insurer. 

The contract required that assured shall give “immediate written notice of 
any accident, claim, loss or suit hereunder with fullest information obtainable, 
especially the names and addresses of all witnesses to the accident or other occur- 
rence, under which liability arises or might arise, and shall immediately deliver 
to the attorney every summons or any other papers served on him on behalf of 
third persons, and shall also render all assistance necessary for the proper 
defense of said action, as requested by the attorney or its legal representatives, 
and shall also be and appear in court upon and at all times during the trial of 
any action at law arising out of, or involving, any accident, claim, loss or suit 
hereunder. * * The assured shall aid in securing information and evidence. 
* * *” Tt further provides that the duty imposed by the foregoing terms of 
the contract “is a condition subsequent and immediately upon a failure or refusal 
to perform any one or more of said conditions this policy and the liability of 
the exchange, if any, thereunder shall automatically terminate.” 

The insurance coutract was dated December 15, 1929. The accident occurred 
the next day, December 16th. No notice of the accident was given this defendant 
by assured or otherwise prior to March 15, 1930, when the former action was 
instituted against the Austins. On March 31, 1930,-September 20, 1930, and April 
10, 1931, insurer was advised of pendency of that action and was requested by 
attorneys for plaintiff, upon the last two dates, to appear on behalf of assured. 
On March 18, 1931, a year and three months after the accident, Austin was served 
with summons and complaint and transmitted them with a note to the brok¢ 
agent through whom the insurance had been placed, saying, “please advise | 
cedure.” The latter answered on behalf of insurer disclaiming liability for lacl 
notice of the accident, and advising Austin to secure private counsel. The evi 
indicates that Austin was out of the state for about a year immediately fol! 
the commencement of the action, and insurer was not informed of his addres 
The court found that the contract contained in substance the terms above 
forth: that neither Austin nor any one acting for him had given the imforma 
or notice required thereby except as above outlined, and that the same cons 
a violation of the contract; that by reason thereof defendant was “unabl 
properly or otherwise or at all defend the action mentioned.” 

{1, 2] The right of action of an injured party against an insurer (St. 1919 
776) is not absolute, but is subject to lawful terms and limitations of the } 
when the latter are reasonably necessary for the protection of the insurer and 
be readily complied with by assured. It must be shown, of course, to establish 


loey 


valid defense based on a violation of the condition by assured, that such viol 
tion caused substantial prejudice to insurer. Hynding v. Home Acc. Ins. Co., 214 
Cal. 743, 7 P.(2d) 999, 85 A. L. R. 13. The findings, amply supported by the ev! 
dence, conform to the above rule so as to render effectual the defense relied 
by respondent 

Judgment affirmed. 

We concur: Stephens, P. J.; Desmond, J. 


SOUKUP v. HALMEL et al. (MOTOR VEHICLE CASUALTY CO.. 
Garnishee). No. 22363. 
Supreme Court of Illinois. Oct. 


, 1934. 


17 
192 Northeastern Reporter 557 


1. INSURANCE. 

Whether minor son of insured had implied permission to use insured’s at 
mobile held question for jury in proceedings by person injured against lial 
insurer, notwithstanding absence of conflict in testimony. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 





A 


thr 
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2. INSURANCE. 

One suing for injuries resulting from negligent operation of automobile by 
insured’s 16 year old son had burden, in garnishment proceeding against liability 
insurance company, to establish that insured or adult member of household per- 
mitted use of car within “additional assured” clause of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Affirmative allegation in answer of garnishee insurance company that insured’s 
son driving automobile at time of accident was not covered by liability policy did 
not shift from plaintiff burden to prove coverage in action for injuries. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4, INSURANCE. ; 

Rule requiring construction of policy favorably to insured does not permit 
strained or unwarranted construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Error to First Branch Appellate Court, First District, on Appeal’ from 
Superior Court, Cook County; Walter T. Stanton, Judge. 

\ction by Bohumil Soukup against Anton Halmel and another, and the Moto: 
Vehicle Casualty Company, garnishee. Judgment discharging the garnishee was 
affirmed by the Appellate Court (272 Ill. App. 336), and defendant Anton Halimel, 
for the use of plaintiff, brings certiorari. 

Affirmed. 

Kmmet F. Byrne, of Chicago (Roy S. Gaskill and William L. 
Chicago, of counsel), for plaintiff in error. 

Eckert & Peterson, of Chicago (A. R. 

of counsel), for defendant in error. 
Jones, Chief Justice. 


Kelley, both ot 


Peterson and Owen Rall, both of Chi- 


Bohumil Soukup instituted a suit in the superior court of Cook county agains 


Halmei and James Halmel to recover damages for personal injuries sus- 
tained when struck by an automobile belonging to James Halmel and driven by 
\nton Halmel, his sixteen year old son. The court directed a verdic 
James Halmel. A verdict for $5,000 was returned against 
wines 


t in favo1 of 
\nton Halmel, and jude- 


was entered thereon. The Motor Vehicle Casualty Company 
\1 S 


i (successor to 
ne Mo 


tor Vehicle Underwriters), insurer under a policy issued to James Halmel 
vering public lability on account of the use or operation of the automobile, was 
rved as garnishee. Its answer denied liability, for the reason that at the time 

was injured Anton Halmel was using and operating the automobile with- 
he permission or consent of his father, the owner, or any 
usehold, and that the 


adult member of 
Halmels failed to report the accident to the insurer, 
equired by the policy. Upon a hearing by the court without a jury, judgment 
ntered discharging the garnishee. Soukup prosecuted an appeal to the Appel- 
urt for the First District, and the judgment was affirmed. The cause comes 
s court by certiorari on petition of Anton Halmel, for use of Soukup 
» will be referred to as plaintiff and the garnishee as defendant. 


policy provides that in the same manner and under the same conditions, 


to the same extent as available to the named assured, the insurance “shall 
the benefit of any person or persons while riding in or lawfully operating 
he automobiles described in the schedule of this policy, and to any per- 
or corporation legally responsible for the operation thereof, provided 
operation is with the permission of the named assured, or, if the 
| assured is an individual, with the permission of an adult member of the 
assured’s household other than a chauffeur or a domestic servant.” 
i 


use or 


me 


automobile which struck plaintiff was a Ford coupé. James Halmel, the 
d, used two trucks and two automobiles in his business. They were kept in 
rage at his home. His son, Anton, lived at home and assisted his father in the 
isiness as a helper on one of the trucks, but did not receive any salary. He took 

Ford coupé from the driveway alongside the house on the evening of the 
accident. His father testified that Anton was through working; that he got off 
the truck, and, instead of going to supper, as he was supposed to do, “he goes 
away and takes the car and beats it” without asking permission; that the keys 
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were in the car, which was kept in the garage at night with the garage doors 
locked: that the whole family had access to the garage keys; that once in a while 
when the other boy was busy or Halmel himself could not go out Anton would 
deliver a specific order in the coupé; that he was allowed to take it only with 
permission; that the car was kept for pleasure, except in case of a special call 
Anton would deliver a package of butter or eggs; and that he had driven the car 
about six months. The father also testified that he always forbade Anton to use 
the car unless it was a business purpose upon which he wanted to send him, and 
that on the particular occasion he did not want him to go. 

{1] The principal issue is whether or not at the time of the accident Anton 
Halmel had permission, under the terms of the policy, to drive the automobilk 
James Halmel is the only witness who testified on that question. Plaintiff claims 
that his testimony shows that Anton had implied permission to use the car, and 
that the Appellate Court incorrectly applied the law to the facts. There being an 
issue made by the pleadings, a controverted question of fact was involved, 
although there was no conflict in the testimony. American Exchange Nat. Bank 
v. Chicago Nat. Bank, 131 Ill. 547, 22 N. E. 523; First Nat. Bank v. Bank of 
Whittier, 221 Ill. 319, 77 N. E. 563, 5 Ann. Cas. 653. However, if the finding of 
the Appellate Court on that issue had presented a question of law rather than a 
finding of fact the record would not justify a reversal. The testimony is positive 
that Anton was forbidden to use the car unless for a business purpose when sent 
by his father, and there is no room to say that he had an implied consent to use 
it otherwise. 

2, 3] It is urged that the burden of proof was upon defendant to show that 
Anton Halmel did not have permission to use the car at the time of the accident, 
and that there is no evidence in the record that he did not have such permission 
from some adult member of the family other than the assured. Anton was. not an 
adult member of the assured’s household. By the terms of the policy he was not 
covered unless he was using the automobile with permission of the assured o1 
some adult member of his household, other than a chauffeur or domestic servant 
The proof of such permission lies at the foundation of plaintiff’s right to recover 
under the policy. Unless and until that fact was proven, there was no duty on the 
part of defendant to establish any defense under the poiicy. The burden of proof 
rested upon plaintiff to establish that Anton was covered by the policy That bur- 
den was not shifted by the affirmative allegation in the answer that he was not 
covered. The denial raised the issue as to whether he was covered, and not 
whether a liability existed under the policy because of an alleged breach. Lavine 
v. Indemnity Ins. Co. of North America, 260 N. Y. 399, 183 N. E. 897; Indemnit; 
Ins. Co. v. Jordan, 158 Va. 834, 164 S. E. 539; Union Indemnity Co. v. Small, 1M 
Va. 458, 153 S. E. 685. 

[4] The “additional assured” clause of the policy is plain and unequivocal in 
specifying the persons, other than the assured, covered by its terms. There is 
nothing in the language of the policy justifying an assumption that a minor member 
of the assured’s household who is above the age at which minors are permitted by 
statute to drive an automobile would be covered as an “additional assured.” It is 
true that an insurance policy is to be construed most favorably to the insured, 
but it is equally true that no strained or unwarranted construction is to be adopted 
which is plainly not within the terms of the instrument. 

Since we hold that the proof fails to show that Anton Halmel was covered 
by the “additional insured” clause of the policy, it is of no concern whether notice 
to the insurance company was given in apt time or not. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


HAMMETT et al. v. FIRE ASS’N OF PHILADELPHIA. No. 4635. 


Court of Appeal of Louisiana. Second Circuit. Nov. 2, 1934. 
157 Southern Reporter 323. 
1. INSURANCE. 


As respects penalty, provision in automobile fire and theft policy making pay- 
ment due within 60 days after award of appraisers held void as in conflict with 
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statute requiring payment within 60 days from date of proof of loss (Act No. 59 
of 1921 [Ex. Sess.] § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
2 INSURANCE. 

Where appraisers could not agree upon loss occasioned by fire of automobile, 
insured held justified in refusing to submit to second appraisal after expiration of 
60 days from date of proof of loss, within which period statute required auto- 
mobile fire insurance to be paid, and suit thereupon filed was not premature and 
insurer was liable for penalties and attorney’s fees (Act No. 59 of 1921 |[Ex. 
Sess.] § 3). 

(For other cases, see Insurance, Dec. Dig. §§ 602, 621.) 

3. INSURANCE. 

Statute imposing 25 per cent. penalty and reasonable attorney’s fee upon insurer 
failing to pay automobile fire or theft insurance within 60 days after proof ot 
loss, regardless of pending appraisal proceedings, held not unconstitutional as 
arbitrary, unequal, and oppressive (Act No. 59 of 1921 [Ex. Sess.]). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

4, INSURANCE. 

Legislature has wide discretion in classification of trades, callings, busiesses, 
and occupations which may be subjected to special forms of regulation, and in 
regulation of insurance companies doing business within state. 

(For other cases, see Insurance, Dec. Dig. § 3.) s 

Appeal from Second Judicial District Court, Parish of Bienville; Enos €. 
McClendon, Judge. ne 

Suit by B. P. Hammett and others against the Fire Association of Philadelphia. 
Judgment for plaintiffs, and defendant appeals. 

Amended and, as amended, affirmed. 

Hardin & Coleman, of Shreveport, for appellant. 

Dimick & Hamilton, of Shreveport, for appellees. 

Drew, Judge. 

Plaintiffs instituted this suit for an amount alleged to be due for loss by fire 
of an automobile insured with the defendant company, together with statutory 
penalty and attorney’s fees provided for in Act No. 59 of 1921 (Ex. Sess.) 

Defendant pleaded an exception of prematurity, which plea was overruled. It 
then filed a plea of unconstitutionality of Act No. 59 of 1921 (Ex. Sess.), which 
plea was submitted; it then answered, and the case was tried upon the merits, 
resulting in judgment for plaintiffs in the sum of $390. The prayer for penalty 
and attorney’s fees was not allowed. 

Defendant appealed from this judgment, and plaintiffs have answered the 
appeal, praying that the judgment be increased by allowing the statutory penalty 
and attorney’s fees. 

The record shows that the plaintiff Hammett was the owner of a Chevrolet 

automobile upon which plaintiff Fowler Commission Company, Incorporated, had 
a chattel mortgage. This automobile was insured by the defendant company against 
loss by fire or theft, on October 13, 1931, for a period of one year, for the amount 
of $400. The automobile was destroyed by fire on January 31, 1932; and on the 
same day plaintiff Hammett notified the representative of the insurance company. 
The loss was investigated, and plaintiff furnished with blanks on which to make 
the proof of loss. Upon these forms plaintiff made proof of loss and filed same 
with the defendant on March 25, 1932. 
Plaintiffs and defendant were unable to agree as to the value of the car and 
the loss and damage from said fire, and on May 13, 1932, defendant tendered to 
plaintiffs a written proposal for an appraisal, and at the same time named 
RK. W. McFarlane as the appraiser for defendant. Plaintiffs immediately selected 
Valentine Daniels as their appraiser. By reason of the failure of the appraisers 
to agree upon an umpire, it was not until July 18, 1932, that an umpire was 
selected. This was more than two months after the signing of the appraisal agree- 
ment; more than three months after the filing of proof of loss; and nearly six 
months after the fire. The two appraisers and the umpire were unable to agree 
upon the said loss, so the appraisal came to naught. 
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On July 23, 1932, defendant wrote plaintiffs and demanded another appraisal, 
in which letter it named its appraiser. Plaintiffs declined to have another appraisal, 
and on August 2, 1932, filed this suit. 

Defendant filed an exception of prematurity, which was submitted on an agreed 
statement of facts and overruled by the lower court. This exception is based upon 
the following provisions of the insurance policy sued on in this case: 

“Appraisal: In case the Assured and this Company shall fail to agree as to 
the amount of loss or damage, each shall, on the written demand of either, select 
a competent and disinterested appraiser. The appraisers shall first select a com- 
petent and disinterested umpire; and failing for fifteen days to agree upon such 
umpire, then, on request of the Assured or this Company, such umpire shall be 
selected by a judge of a court of record in the County and State in which the 
appraisal is pending. The appraisers shall then appraise the loss and damage, 
stating separately sound value and loss or damage; and failing to agree, shall 
submit their differences only to the umpire. An award in writing of any two, when 
filed with this Company, shall determine the amount of sound vglue and loss or 
damage. Each appraiser shall be paid by the party selecting him and the expenses 
of appraisal and umpire shall be paid by the parties equally. * * * 

“Payment of Loss: This Company shal] not be held to have waived any pro- 
vision or condition of this policy or any forfeiture thereof by any requirement, 
act or proceeding on its part relating to the appraisal, or to any examination 
herein provided for; and the loss shall in no event become payable until sixty (60) 
days after the notice, ascertainment, estimate and verified proof of loss lerein 
required have been received by this Company: and if appraisal is demanded, then, 
not until sixty days after an award has been made by the appraisers. 

“Suit Against Company: No suit or action on this policy or for the recovery 
of any claim hereunder, shall be sustainable in any court of law or equity unless 
the Assured shall have fully complied with all the foregoing requirements, nor 
unless commenced within twelve months next after the happening of the loss: 
provided that where such limitation of time is prohibited by the laws of the State 
wherein this policy is issued, then and in that event no suit or action under this 
policy shall be sustainable unless commenced within the shortest limitation per- 
mitted under the laws of such State. 

“Limitation of Liability and Method of Determining Same: This Company's 
liability for loss or damage to the automobile described herein, shall not exceed 
the actual cash value thereof at the time any loss or damage occurs, and the loss 
or damage shall be ascertained or estimated accordingly, with proper deduction 
for depreciation however caused, and without compensation for loss of use; and 
shall in no event exceed the limit of liability, if any, stated in Paragraph C, not 
what it would then cost to repair or replace the automobile or parts thereof with 
other of like kind and quality; and such ascertainment or estimate shall be made 
by the Assured and this Company, or if they differ then by appraisal as hercin- 
after provided.” 

The agreed statement of facts upon which the exception of prematurity was 
submitted is as follows: 

“It is agreed by and between the undersigned counsel that plaintiffs gave the 
defendant’s agents immediate notice of the fire in this case, and that on March 


27, 1932, plaintiffs filed a formal proof of loss with the defendant upon the form 


furnished by said defendant company. 

“Upon the receipt of said proof of loss the plaintiffs and defendant begat 
negotiations leading to an agreement of the loss and damage to the automobile in 
question as a result of said fire, but in the course of said negotiations there 
developed a serious dispute between the plaintiffs and defendant as to the actual 
loss and damage from said fire, and after all efforts to amicably agree upon such 
loss and damage had been exhausted, the plaintiffs and defendant on May 13, 
1932, entered into a formal written agreement to appraise such loss and damage, 
which agreement is attached to the defendant's exception of prematurity in this 
case, and in which agreement R. W. MacFarlane was selected as the appraiser for 
the defendant and Valentine Daniels was selected as the appraiser for plaintiffs. 

“Thereafter the said selected appraisers appointed D. A. Woodard, of Arcadia, 
Louisiana, to act as the umpire and on July 18, 1932 the said appraisers and 
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umpire met at Gibbsland for the purpose of appraising such loss and damage, but 
said appraisers and umpire were unable to agree upon such loss and damage, 
were unable to appraise the loss, and were unable to return an award. 

“It is further agreed that the failure of the selected appraisers and the 
appointed umpire to agree upon and return an award as to the loss and damage 
under the policy in question was caused through no fault of the plaintiffs or the 
defendant company. 

“It is further agreed that on July 23, 1932, the defendant wrote the plaintiffs 
the letter that is copied and set forth in Article 2 of defendant’s exception of pre- 
maturity. 

“It is further agreed that the plaintiffs and the defendant have acted in the 
premises under a Non-Waiver agreement previously entered into between them. 

“It is further agreed that the defendant’s exception of prematurity will be sub- 
mitted on this stipulation and agreement of counsel without arguments and upon 
briefs to be filed with the District Judge within ten days from the date hereof.” 

The policy of insurance also contains the following provision: “Any and all 
provisions of this policy which are in conflict with the statutes of the State 
wherein this policy is issued, are understood, declared and acknowledged by this 
Company to be amended to conform to such statutes.” 

And following this provision there is incorporated in the policy in full Act 
No. 168 of 1908, which is identical with Act No. 59 of 1921 (Ex. Sess.), except 
in the 1921 act there is included insurance against theft, and the penalty is fixed 
at 25 per cent. of the amount recovered by the insured, instead of 12 per cent., as 
nthe act of 1908. 

[1] By the very wording of this policy, as well as by law, Act No. 59 of 1921 
(Ex. Sess.) becomes a part of the contract of insurance between the insurer and 
the assured. Section 3 of that act reads as follows: 

“Section 3. That whenever any loss or damage shall be suffered in this State 
from fire and theft by any person, firm or corporation, upon property insured 
under a policy of insurance of any fire insurance or theft insurance company doing 
business in this State it shall be the duty of the fire or theft insurance company 
that has issued the policy or policies upon receipt of proofs of loss from the 
assured, to pay the amount due under its policy or policies, within sixty days 
thereafter, or if the said proofs of loss are not satisfactory’ to the company, it 
shall be the duty of the company to proceed under the terms of the policy or 
policies to ascertain and adjust the amount of the loss and its liability under the 

. the policy cr policies and to make payment of the amount due under 
policies to the insured within sixty days from date upon which it received 
the igh of loss offered by the assured, and should the company fail to pay, 
within said time the amount due the insured under the policy after demand made 
therefor, such company shall be liable to pay the holder or holders of such policy 
1 addition to the amount of the loss, twenty-five per cent damages on the total 
amount of the loss as may be determined by a court of competent jurisdiction 
together with all reasonable attorney’s fees for the prosecution and collection of 
such loss: provided that whenever the insurance company shall pay to the insured 
within sixty days from the date upon which it received the proofs of loss, offered 
by the assured the amount which its adjuster or agent has determined or admitted 
to be due, then in that case the insured shall only recover from the said insurance 
company the difference between the amount thus paid him and the amount judi- 
cially ascertained to be actually due under the policy together with twenty-five per 
cent damages on said difference and all reasonable attorney’s fees for the prosecu- 
tion and collection of such loss.” 

The unambiguous language of this quoted section clearly and unequivocally 
makes it the duty of the insurer to pay to the insured the amount due under the 
policy within sixty days from the date it receives the proof of loss offered by the 
insured If the insurer is not satisfied with the amount claimed by the insured, it 

hen becomes its duty to pay the amount it considered due and litigate over the 
difference. In either event, it must pay within 60 days or it becomes subject to 
and liable for the penalties provided fer in the act. When the insurer included in 
the policy a provision making the payment due within 60 days after the award of 
the appraisers has been made, it included a provision that is in direct conflict with 
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section 3 of Act No. 59 of 1921 (Ex. Sess.), and the included provision in the 
policy can be of no effect. 

Defendant relies upon and cites many cases from other jurisdictions in support 
of its exception of prematurity. The cases cited from other jurisdictions fail to 
show that the respective states in which the cases were tried had a law similar 
to Act No. 59 of 1921 (Ex. Sess.) ; and, furthermore, they do not disclose any 
conflict between the contract of insurance and the statutory laws of the respective 
states. 

Defendant further relies upon the case of Headley v. Commercial Standard 
Insurance Company of Dallas, Texas, 17 La. App. 25, 134 So. 305, in which case 
the First Circuit Court of Appeal of this state held that, where an umpire under 
an arbitration clause had proceeded improperly, the arbitration award will be set 
aside and the case remanded to the lower court for the purpose of affording to 
both parties the right to submit their differences to arbitration. A careful reading 
of this case clearly convinces us that it is not authority for the contention of pre- 
maturity made by defendant. At no place in the opinion is Act No. 59 of 192l 
(Ex. Sess.) referred to; no penalties were sued for; and it cannot be presumed 
that the 60-day period had elapsed before suit was filed. The opinion discusses the 
case without reference to Act No. 59 of 1921 (Ex. Sess.), and is of no assistance 
in determining the question at bar. 

The case of Officer v. American Eagle Fire Insurance Company, 175 La. 381, 
143 So. 500, is authority only for the validity of a clause or provision in an msur- 
ance policy which provides for submission to arbitration of the differences between 
the insured and insurer as to the amount due under the policy. It does not refer 
to nor discuss the time within which the arbitration must be had, which time is 
fixed by Act No. 59 of 1921 (Ex. Sess.). 

The case of Kiblinger v. American National Insurance Company, 171 La. 500, 
131 So. 670, 671, also cited by defendant, is not in point. 

In the case of Mayer vy. Security Union Insurance Company, 8 La. App. 308, 
the syllabus of the case correctly sets out the finding of the court. It 1s as fol- 
lows: 

“Act 59 of 1921 places the burden of the initiative in the matter of adjust- 
ment of losses of automobiles on the insurer and intends that it shall act promptly. 
Therefore, insurer is not justified in doing nothing because the insured did not 
sig an appraisal agreement containing the name of his appraiser and send same 
to the insurer as requested. 

“Where insurer does nothing within sixty days in regard to the settlement of 
a fire loss of an automobile because of failure of insured to sign an appraisal 
agreement containing name of appraiser, the insured can recover the amount of 
the loss plus twenty-five per cent penalty and attorney’s fees.” 

In the case of New v. Union Automobile Insurance Company, 137 So. 363, 
564, this court said: 

“The defendant made timely demand for an appraisal but pursued that demand 
tardily; as on June 20th, when the agreement for submission to appraisers was 
finally consummated, more than sixty days had elapsed from the time proois of 
loss were delivered to it. 

“Section 3 of Act No. 59 of 1921 (Ex. Sess.), in part, provides: 

“«* * * Tt shall be the duty of the fire or theft insurance company that 
has issued the policy or policies upon receipts of proofs of loss from the assured, 
to pay the amount due under its policy or policies, within sixty days thereafter, 
* * * and should the company fail to pay, within said time the amount due the 
insured under the policy after demand made therefor, such company shall be liable 
to pay the holder or holders of such policy in addition to the amount of the loss, 
twenty-five per cent damages on the total amount of the loss as may be determined 
by a court of competent jurisdiction together with all reasonable attorney's fees 
for the prosecution and collection of such loss.’ 

“In the case of Mayer v. Security Union Insurance Company, 8 La. App. 30S; 
it is stated: 

“*The law places the burden of the initiative in the matter of adjustment 
the insurer and intends that it shall act promptly.’ 

“The defendant did not act promptly in submitting the agreement to pk: 
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tiff, and we are convinced that if plaintiff had refused to sign the submission on 
June 20th he would have been legally justified in such refusal and may have 
immediately pursued his remedy in the courts. But as he did sign the agreement, 
and it is presumed that he acted with full knowledge of his legal rights, he was 
estopped from instituting this suit with reference to the amount in dispute and 
subject to arbitration under the agreement, until a reasonable time had elapsed in 
which the agreement might have been executed.” 

In the case of Hart v. Springfield Fire & Marine Insurance Company, 136 La. 
114, 66 So. 558, 561, the Supreme Court said: 

“The Act No. 168 of 1908 makes it the duty of the insurer, on receipt of a no- 
tice of loss, to furnish the insured with blank forms for the proof of loss, wherein 
the insured is required to give the company certain detailed information mentioned 
inthe statute. A failure or neglect on the part of the company to give the insured 
the blank forms for proof of loss shall be deemed a waiver of the requirement to 
furnish the proof of loss, and in a suit on the policy the insurer shall not be heard 
to complain of the failure of the insured to furnish the proof of loss, notwith- 
standing such requirement or condition in the contract. If the proof of loss fur- 
nished by the insured is satisfactory to the insurer, it is the duty of the company 
to pay to the insured the amount of the loss shown to be due within 60 days after 
the receipt of the proof, or it will be liable to a penalty of having to pay the in- 
sured, in addition to the amount of the loss, 12 per cent. thereon as damages and 
a reasonable attorney’s fee. If the proof of loss submitted by the insured is not 
satisfactory to the company, it then becomes the duty of the company—and a for- 
tiori it is then the right of the company—to proceed with an appraisement and ad- 
justment of the loss and liability under the terms of the policy. And, in this event, 
if the company fails or neglects to pay the insured the amount of the loss thus 
ascertained to be due under the policy within 60 days from the date on which the 
company received the proof of loss submitted by the insured, the company shall be 
iiable for the penalty above stated. The statute finally provides that, whenever 
the insurance company shall pay to the insured, within 60 days from the date on 
which it received the proofs of loss offered by the insured, the amount which its 
adjuster or agent has deternfined or admitted to be due, the insured shall only re- 
cover the difference between. the amount paid and the amount judicially ascertained 
to be actually due under the policy, together with 12 per cent. damages on this 
difference and reasonable attorney’s fees. Hence it is plain that the company is 
not lable to the statutory penalty for withholding the amount of its liability ad- 
mitted by its agent or adjuster, as long as the insured refuses to submit to an ap- 
praisement; for the insurer has a right to an adjustment of its liability before be- 
ing penalized for not paying it. The provision that the company may pay the 
amount of liability admitted by its agent or adjuster, and thereby protect itself 
tanto from the penalty, is advantageous to the insured, in that he may accept 

he payment and reserve his right to recover any additional amount that may be 
indicially ascertained to be due him; but it does not absolve him of his obligation 
in the contract to submit to an appraisement.” 

[2] In the case at bar, the plaintiffs readily assented to submit the differences 
as to the amount due to appraisers when requested to do so by defendant, at a time 
within the 60-day period after plaintiffs had made proof of loss, and did not re- 
fuse to submit the matter to appraisers the second time until after the 60-day 
period had elapsed. We think plaintiffs were justified in law in refusing to submit 
to a second appraisal, and, after the expiration of the 60-day period, they were 
justified in law in filing suit and their suit was not premature under Act No. 

f 1921 (Ex. Sess.) and the decisions referred to above; and they are also entitled 
to penalties and attorney’s fee, as fixed by said act. Isaac Bell v. Security Insur- 
ance Company, 175 La. 599, 143 So. 705. 

[3, 4] Defendant attacked the constitutionality of Act No. 59 of 1921 (Ex. 
Sess.) on the following grounds: That said act is arbitrary, unequal, and oppres- 
‘ive; that it is arbitrary because it requires payment of loss within 60 days, re- 
sardless of the then pending appraisal proceedings; that it is unequal because it 
penalizes companies writing automobile insurance for failure to pay within 60 
‘ays, whereas other companies writing other kinds of insurance are not so penalized 
T are penalized in a different degree; that it is oppressive because the penalties 
and attorney’s fees are unreasonable and violate the rudiments of fair play. 
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Act No. 59 of 1921 (Ex. Sess.) operates alike upon all insurance companies 
writing automobile insurance against theft and fire. It is therefore no imposition, 
is not arbitrary or unequal, as the same penalty for failure to pay the amount due 
within 60 days operates against all insurance companies writing similar insurance 
in the state of Louisiana. A very wide discretion must be conceded to the legisla- 
tive powers of the state in the classification of trades, callings, businesses, and oc- 
cupations which may be subjected to special forms of regulation. A wide dis- 
cretion must likewise be given the Legislature in its regulation of insurance com- 
panies doing business within the state. A penalty of 25 per cent. for failure to 
pay just claims due by the insurance companies within 60 days after offered proof 
of loss cannot be said to be unreasonable, and the act itself specifically says the 
attorney’s fees shall be reasonable. The Constitution of the state does not pro- 
hibit this kind of legislation, and, since there is nothing unreasonable or unequal 
in the application of the act, the attack on the constitutionality of it is without 
merit, for it is well recognized that the power to regulate the manner of carrying 
on an insurance business within this state is within the power of the state Legisla- 
ture. : 

The lower court found the value of the car at the time it burned to be $400; 
it found the value after it burned to be $10; and it gave judgment for the differ- 
ence, which was $390, and rejected the demands for penalties and attorney’s fees. 
We find no error in the lower court’s finding as to the value of the car; however, 
the statutory penalties and attorney’s fees should have been allowed. A reasonable 
fee in this case, we think, is $100. 

It therefore follows that the judgment of the lower court is amended by allow- 
ing the penalty of 25 per cent., on the amount of the judgment awarded, as fixed 
by Act No. 59 of 1921 (Ex. Sess.) ; and further amended by granting to plaintiffs 
judgment for attorney’s fees in the sum of $100; and, as amended, the judgment 
of the lower court is affirmed, with costs. 


FRANKEL v. ALLIED MUTUALS LIABILITY INS. CO. et al. 


DIDOFSKY v. SAME. 


Supreme Judicial Court of Massachusetts. Suffolk. Oct. 25, 1934. 
192 Northeastern Reporter 517. 
1. INSURANCE. 


To entitle driver to indemnity provided for by automobile liability policy un- 
cer motor vehicle law, driver must, at time and place of accident, have been driv- 
ing car with express or implied consent of assured owner (G. L. [Ter. Ed.] c. 
90, 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. st 

Where automobile owner, insured for liability, permitted brother to use auto- 
mobile, and brother, after death of assured, continued to operate car without 
change in registration and no administrator or executor was appointed, brother, in- 
volved in collision about two months after assured’s death, held not covered by 
policy (G. L. [Ter. Ed.] c. 90, § 34A; c. 175, §§ 112, 113). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Report from Superior Court, Suffolk County; Keating, Judge. 

Suits in equity by Ephraim E. Frankel and by Dorothy A. Didofsky against 
the Allied Mutuals Liability Insurance Company and another. After an order that 
final decrees be entered dismissing the bills and after hearing for entry of final 
decree in each case, the cases were, by agreement of the parties, reserved and re- 
ported. 

Bills dismissed 

J. F. Cavanagh and C. W. Norton, both of Boston, for plaintiffs. 

D. H. Fulton, of Boston, for defendants. 

Crospy, Justice. 

These are suits in equity brought under G. L. (Ter. Ed.) ¢@ 175, §§ 112, 115, 
to reach and apply in satisfaction of final judgments money under insurance pol- 
icies issied under the Massachusetts Motor Vehicle Law. Judgment in the first 
case was for $922.20, and in the second case for $471.97, both having been recovered 
against Frank T. Wells, the operator of an automobile insured in the defendant 
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company. Executions issued and demands have been made upon the defendant, 
but the judgments have not been paid. They were recovered as a result of per- 
sonal injuries sustained by the plaintiffs in a collision of automobiles. 

The trial judge made the following summary of the evidence before him: 
Frank T. Wells, the operator of the automobile in question, was a brother of the 
owner, Walter J. Wells. It was registered in the name of the owner during the 
year 1931. He ‘died July 4, 1931. At some time before his death, he entered into 
an arrangement with his brother whereby the latter was given permission to use 
the automobile whenever he desired. Up to the time of the death of the owner 
the brothers lived together. Before the owner’s death he was confined in a hos- 
pital for about three months, during which time the brother operated the automo- 
bile with his permission. After the death of the owner the brother continued to 
operate it without any change in registration. The accident out of which the 
original actions were brought occurred September 21, 1931, and about two months 
after the owner’s death. No administration upon his estate has been taken out. 
In the first case the judge entered the following order for a decree: “As there is 
a provision in the policy that ‘if the death, insolvency or bankruptcy of the as- 
sured shall occur within the policy period, the policy during the unexpired portion 
of said period shall cover the legal representatives of the assured,’ and as no 
executor or administrator of the Estate of Walter J. Wells, the assured, has been 
appointed, I rule that the complainant is not entitled to the relief prayed for in 
the bill of complaint, and I order that a decree be entered dismissing the bill.” A 
similar order was entered in the second case. After a hearing for the entry of a 
final decree in each case, by agreement of parties the cases were reserved and re- 
ported to this court. 

[{1, 2] To entitle the operator of an automobile to have the indemnity covered 
by the policy it must appear that at the time and place of the accident he was 
driving the car “with the express or implied consent of such owner,” G. L. (Ter. 
Ed.) c. 90, § 34A, defines “motor vehicle liability policy” as follows: “A policy of 
liability insurance which provides indemnity for or protection to the insured and 
any person responsible for the operation of the insured’s motor vehicle with his 
express or implied consent against loss by reason of the liability to pay damages 
to others for bodily injuries, including death at any time resulting therefrom, or 
consequential damages. * * *” As the owner was not living when the accident oc- 
curred, permission could not be given by him to operate the automobile at the time 
and place of the accident. The permission given by the owner in his lifetime came 
to an end upon his decease. After his death and at the time of the accident, the 
insured would be “the legal representatives of the assured,” who would be his 
executors or administrators. The operator of the automobile in order to be en- 
titled to indemnity must prove that he comes within the provisions of G. L. (Ter. 
Ed.) c. 90, § 34A, and was responsible for the operation of the insured’s automobile 
with his express or implied consent. After the death of the insured, the operator 
would have to show he was operating it with the express or implied consent of 
the person then insured, who would be the legal representatives of the insured, if 
there were any such representatives to claim that right. It appears, however, 
from the record that there were no such representatives. The cases are covered 
by what was said by this court in Hobbs v. Cunningham, 273 Mass. 529, at page 
533, 174 N. E. 181. It follows that, as the automobile was being illegally operated 
upon the highway at the time of the accident, the plaintiffs are not entitled to the 
telief which they seek. 

In each case a final decree is to be entered dismissing the bill, with costs. 

Ordered accordingly. 


TALBERT v. GENERAL EXCHANGE INS. CORPORATION. No. 5365. 
Springfield Court of Appeals. Missouri. Oct. 2, 1934. 
Rehearing Denied Nov. 9, 1934. 
75 Southwestern Reporter (2d) 424. 


1. INSURANCE. 

Action on automobile fire policy which insured interest of two mortgagees and 
mortgagor was properly brought by mortgagor for himself and as trustee for the 
Mortgagee whose mortgage remained unsatisfied. 


(For other cases, see Insurance, Dec. Dig. § 624[3].) 
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INSURANCE. 

That insured first brought suit on automobile fire policy and on amended 
petition brought suit on agreement to settle did not preclude recovery because suit 
on agreement to settle loss with adjuster was suit on policy as modified by agree- 
ment to settle. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

INSURANCE. 

Instruction to find for insured, in action on automobile fire policy, if insured 
accepted offer of setthement made by adjuster, fe/d not error. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

4. INSURANCE. 

Instruction, in action on automobile fire policy, to find that insurer waived 
giving of alleged second mortgage if adjuster received full information of alleged 
second mortgage and thereafter put insured to trouble and expense of securing 
data for adjuster in reaching agreement as to loss, held not error. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

5. INSURANCE. 

Instruction on automobile fire policy that insurer waived all other defenses if 
insurer wrote to insured’s attorney denying liability on ground second mortgage 
had been given field not error. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

6. INSURANCE. 

Instruction, in action on automobile fire policy, that, if additional chattel mort- 
gage did not increase total mortgage lien against automobile, policy was not voided 
by giving of such additional chattel mortgage, held preper. 

(For other cases, see Insurance, Dec. Dig. § 669[5].) 

8. INSURANCE. 

Instruction, in action on autdmobile fire policy, that, if insurer’s refusal to pay 
loss was willful and without reasonable cause, insured was entitled to damages 
and reasonable attorney’s fees, held proper where defense was based on giving of 
additional chattel mortgage and there was evidence that such mortgage was 
renewal of existing incumbrance and that adjuster waived all defenses by agree- 
ing to settlement. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

Appeal from Circuit Court, Christian County; Robert L. Gideon, Judge. 

“Not to be published in State Reports.” 

Action by Orva Talbert against the General Exchange Insurance Corporation. 
From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

George Skidmore, of Springfield, and Dean C. Allard, of Kansas City, ior 
appellant. 

Neale, Newman & Turner, of Springfield, for respondent. 

SMmirH, Judge. 

This is an action to recover for loss and damages by fire to an automobik 
insured under a policy of fire insurance issued by the defendant. 

The original petition filed was upon the theory that the plaintiff was the sole 
owner of the automobile and entitled to the entire amount of the loss. The original 
petition alleged the actual cash value of the car, on the date of the fire, was $335, 
and alleged further that by an agreement with an adjuster of the insurance com- 
pany he had agreed upon a settlement for $315, the same to be paid immediately 
after the agreement, and that although repeatedly requested to pay the amount oi 
said agreed loss the defendant had vexatiously, willfully, and without reascuable 
or probable cause, refused to pay the same, and because thereof the plaintiff sought 
the amount of $315 with interest, also a 10 per cent. penalty as damages, and 
sought attorney fees in the sum of $150. 

An amended petition was filed, and upon which trial was had. This amended 
petition alleged “that plaintiff sues herein for himself and as trustee for King 


Motor Company as its interest may appear.” The petition then continued as fol- 
lows * 
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“Plaintiff further alleges that on or about the 19th day of August, 1936, the 
defendant made and issued its policy of insurance of that date, whereby, in con- 
sideration of a premium of approximately $6.66, which plaintiff paid or obligated 
himself to pay to the defendant, the defendant insured the said plaintiff against 
loss or damage by fire in the amount of $360.00 upon plaintiff’s certain 1929 Chev- 
rolet automobile coach, moter number 392576, which automobile was described in 
said policy and which policy is hereto attached, marked Exhibit ‘A’ and made a 
part hereof. That said policy also insured the King Motor Company and _ tie 
General Motors Acceptance Corporation as their interests might appear. 

“Plaintiff further says that the term of said insurance as provided in said 
policy was from August 5, 1930, to August 5, 1931; that by the terms thereot 
the defendant agreed to pay to plaintiff within sixty days from the date of the 
filing of notice and proof of loss the actual cash value of the property at the 
time of said loss. 

“That on or about the 24th day of June, 1931, and while the said msurance 
policy was in full force and effect, a fire occurred which totally destroyed the 
said car; that plaintiff has duly performed all of the conditions required by him 
of the said policy; that the amount of said policy has become due and payable; 
that the actual cash value of the said car on the date of the fire was and is the 
sum of $335. 

“That after the occurrence of said fire, and on or about August 6, 1931, a 
representative and agent of the said defendant called upon plaintiff and_ told 
plaintiff that he would not pay the plaintiff more than $150, and that the plaintiff 
had better take that amount; that he called the second time and offered $300, 
and said, ‘By God, if you don’t take this I am going to make it just as tough on 
you as I know how’; that the insurance company had their lawyers and would 
fight the case through to the Supreme Court; that they had been losing money 
on the Dade County business anyhow and were going to have to make an example 
of someone; that unless he took the $300 they would force him to sue, and that 
he would have to pay lawyers a large portion of what he recovered. That said 
insurance agent finally agreed that if plaintiff would sign a proof of loss for $315 
he would pay it immediately; that plaintiff signed said proof of loss and that it 
was then and there agreed between plaintiff and defendant that defendant would 
pay and plaintiff would accept $315 in full settlement of said loss; that although 
repeatedly requested to pay the amount of said loss the defendant has vexatiously, 
willfully and without reasonable or probable cause, refused to pay the same, and 
that defendant is therefore guilty of vexatious refusal to pay the said loss 
Wherefore plaintiff prays that in addition to the amount due on said policy he 
may be allowed ten per cent for damages, or $31.50, on account of the said 
vexatious refusal to pay. 7 

“Plaintiff further says that because of the failure and refusal of defendant 
to pay the loss aforesaid he has been forced to employ attorneys, and that the 
fair and reasonable value of attorneys’ services is the sum of _$150. 

“\Wherefore, plaintiff prays judgment against the defendant in the sum of 
$496.50, with interest on said $315, from August 10, 1931, and for costs.” 

A motion to strike out the amended petition on the ground of change of 
cause of action was filed and overruled. 

\ motion to strike out irrelevant, redundant, scandalous, and impertinent 
matter was filed and overruled. 

A motion to compel plaintiff to elect on which cause of action 
proceed to trial was filed and overruled. 

A demurrer to the amended petition was filed and overruled. 

The defendant then filed an answer to the amended petition, which ad:nitted 
its incorporation and authority to do business in the state of Missouri, but denied 
that it ever sued a policy to the plaintiff as the sole assured upon any automo- 
bile, and alleged it issued its policy of insurance to General Motors Acceptance 
Corporation, a corporation, King Motor Company, and Orva Talbert as the as- 
sureds and payees thereunder, insuring said three last-named assured, as_ their 
interests may appear, and their legal representatives, to an amount not exceeding 
the actual cash value, at time of loss or damage, of one used Chevrolet coach, 
1929 model, motor No. 392576, against the perils of fire, theft, tornado, and 


he would 





620 he Insurance Law Journal, Vol. 84 [ March, 1935 


collision, on the representation of plaintiff that said motor vehicle was purchased 
as a used car on the 5th day of August, 1930. 

The answer further alleged that the plaintiff had permitted the automobile to 
be damaged to the extent of $75 without proper repair thereof, and that defend- 
ant’s liability had been reduced that amount, and that the policy had been 
rendered void by not reporting the damage to the defendant. 

The answer pleaded that the misrepresentation clause of the policy had been 
violated by plaintiff; that the salvage clause of the policy had been violated; and 
that the provisions of the policy as to “Title and Ownership” as well as “Lien 
or Encumbrance” had not been kept by the plaintiff, and alleged that mortgages 
had been placed on the property since the policy was issued without knowledge 
or consent of the defendant. The answer also contained a general denial. 

The reply filed by plaintiff put in issue the allegations of new matter pleaded 
in the answer. It averred that the contract of insurance existed between the 
plaintiff and defendant only, and that the King Motor Company and the General 
Motors Acceptance Corporation were mentioned in said policy merely as holders 
of mortgages against the automobile and were insured only as their interest 
might appear at the time of any loss insured against; that at the time of the loss 
plaintiff owed nothing to the General Motors Acceptance Corporation, but was 
indebted to the King Motor Company in the sum of approximately $158. 

The reply continues as follows: 

“Plaintiff denies that his car was damaged by a collision prior to June 24, 
1931, in the sum of $125, but says that an automobile backed into his car, 
resulting in inconsequential and negligible damage affecting the value of the car, 
which damages were fully repaired before the date of the fire. 

“Further replying to defendant’s answer herein plaintiff alleges that his car 
was purchased from the King Motor Company on or about the 25th day of July, 
1929: that the King Motor Company is entirely owned and controlled by oue 
Charles King who does business as sole owner under the name and title of King 
Motor Company; that plaintiff paid for said car at that time $650.00, giving a note 
and chattel mortgage to the said King Motor Company as of said date in the 
sum of $551.00 that this defendant, on or about said date, issued to plaintiff its 
policy of insurance insuring the said automobile against loss by fire from August 
5, 1929, to August 5, 1930; that the said Charles King was in fact the agent of 
the General Exchange Insurance Corporation and the agent of the General Motors 
Acceptance Corporation, which are affliated corporations; that this plaintiff's 
negotiations in making the said mortgage and in taking out the said insurance, in 
making payments on said mortgage and in paying the premiums on said insurance 
were all done at all times not directly with said acceptance corporation and said 
insurance company, fut with said Charles King as their agent; that the said 
defendant at all times mentioned in the petition herein, in defendant’s answer and 
in this reply, had full knowledge of the date of the sale of said car to plaintiff 
and of the existence of said chattel mortgage thereon. 

“Further replying, plaintiff states that on the due date of said note and 
chattel mortgage, and upon the expiration of said insurance policy, defendant 
had previously made certain payments on said mortgage and on or about August 
5, 1930, he gave to the said King Motor Company a new chattel mortgage for 
$323 approximately which was merely a renewal of the first one above mentioned 
less credits to which plaintiff was entitled thereon; that the renewal mortgage, 
as well as the first one, was made on blanks furnished by the General Motors 
Acceptance Corporation; that said renewal mortgage was made out by the said 
King, including the price stated therein as that paid for the car and the date of 
the purchase; that the said chattel mortgage was by the said King assigned and 
transferred to the General Motors Acceptance Corporation: that it was not made 
and its contents were not intended as any representation to the said defendant, 
but that on or about said August 5, 1930, the said defendant issued its renewal 
policy of insurance, the one sued on herein, with full knowledge of the facts 
aforesaid; that neither of said chattel mortgages were ever made by plaintiff to 
the said defendant nor were the contents thereof intended as representations to 
the defendant, but said transactions were solely between plaintiff and the said 
General Motors Acceptance Corporation. 

“This plaintiff further alleges that on or about May 22, 1931, he gave to the 
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King Motor Company the chattel mortgage for $158.65 mentioned in defendant’s 
answer; that after August 5, 1930, and prior to said May 22, 1931, he had made 
certain payments on the said chattel mortgage of $323.00, and that the chattel mort- 
gage of May 22, 1931, was simply a renewal of said chattel mortgage of $323.00, 
jess payments which had been made; that the said chattel mortgage of $158.65 
covered additional property, and on account of all of said facts the lien against 
the automobile was decreased instead of increased by the giving of said chattel 
mortgage of $158.65. 

“Plaintiff further alleges that the said chattel mortgage of $158.65 was given 
to the said King as agent of the said General Motors Acceptance Corporation, and 
that by and through its said agent King the defendant had full knowledge of the 
said renewal and both of them. 

“Further replying, plaintiff denies that the chattel mortgage of $275.60 pleaded 
in defendant’s answer covered the said automobile, but alleges that it was given 
and paid before the date of the policy sued on herein, and if it had done so, it 
also covered other personal property and represented a payment of said chattel 
mortgage of $551.00, thereby lessening the total lien on said car and creating no 
greater hazard, but lessening the hazard of fire insurance. That said $275.60 
chattel mortgage was fully paid and discharged before the date of the policy 
herein sued on. 

“Plaintiff further denies that the chattel mortgage of $50.00 pleaded in de- 
jendant’s answer covered the said automobile, but alleges that if it had done so 
it would not have increased the fire hazard but would have lessened it since it 
represented part payment of the said chattel mortgage of $323.00 and covered other 
property than the car. That the $50.00 represented by said chattel mortgage was 
in fact paid on said $323.00 chattel mortgage. 

“Plaintiff further replying alleges that defendant has waived and by its con- 
duct is, in equity and good conscience, estopped from asserting a forfeiture of said 
policy on account of all of the matters and things pleaded in defendant’s answer 
regarding each and all of the said chattel mortgages except the one for $158.65, 
and has waived and is estopped from asserting a forfeiture of said policy on ac- 
count of the matters and things alleged in defendant’s answer regarding the date 
of the purchase of said automobile and the price paid therefor, and has waived 
and is estopped from asserting any defenses whatever to plaintiff's cause of action 
pleaded herein except giving of the $158.65 chattel mortgage, in that on October 
23, 1931, by its letter of that date to plaintiff’s counsel, defendant placed its re- 
jusal to pay solely on the ground of the making of said chattel mortgage of $158.65. 

“Further replying, plaintiff alleges that the defendant has waived each and every 
one of the defenses alleged in its answer, and should be, and in equity and good 
conscience is, estopped from asserting each and every one of them including the 
making of the $158.65 chattel mortgage, for that after the fire which destroyed 
said automobile and insurance adjuster investigated the same in an effort to agree 
upon the amount of plaintiff's loss, and that said adjuster who represented said 
defendant was fully informed by this plaintiff and by his independent investigations 
of the loss and the matters and things appertaining thereto, as to each and every 
fact set up in defendant’s answer as a defense to this action ; that with full knowl- 
edge of all of said matters and things, including the giving and existence of the 
$158.65 mortgage, he requested and required plaintiff to go to the trouble and 
expense in taking a trip to Everton, Missouri, to make out the proof of loss and 
to agree upon a settlement thereof; that at said time and previous thereto, the 
said King, as agent of said insurance company, also had full knowledge of all of 
said matters and things, including the giving and the existence of the chattel 
mortgage for $158.65. 

“Further replying, this plaintiff denies that the General Motors Acceptance 
Corporation foreclosed any of the chattel mortgages which ever covered the said 
car, but alleges the facts to be that the insurance adjuster for this defendant, after 
fully investigating said loss and being informed as to all the matters and things 
alleged in the petition herein, in defendant’s answer and in this reply, agreed with 
the plaintiff on a full and complete settlement of the loss for the sum of $315 to 
be paid by defendant to plaintiff immediately, and that as a part of said settlement 
it was agreed and understood that the insurance company should have and own 
the salvage from said burned car; that as agent and adjuster for said defendant, 
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he, the said adjuster took possession of and sold the said salvage for its reasonable 
value, viz., $20.00; that the said adjuster at said time took possession of plaintiff's 
title paper or deed to said car and took possession of the insurance policy; that 
said settlement has heen fully performed by the plaintiff in all things, but that 
the defendant has failed to carry out its part. 

“Further replying, plaintiff alleges that the said adjuster for the defendant 
herein, upon his second visit to plaintiff and at the time of agreeing with plaintiff 
to pay off and settle his claim against defendant for $315, while representing the 
defendant herein in his capacity as adjuster, took possession of the salvage of 
said automobile remaining after said fire as aforesaid and sold the same at and for 
the sum of $20.00; that the said $20 has never been tendered to or returned to or 
returned by defendant to plaintiff to the date of the filing of this reply; that by 
the sale of said salvage and the retention of the purchase price thereof the defend- 
ant has waived each and every defense which it has pleaded in its answer herein, 
and in equity and good conscience should be and has become estopped from assert- 
ing each and every one of said defenses. 

Further replying, plaintiff denies each and every other allegation in defend- 
ant’s answer contained, and having fully replied prays judgment as in his original 
petition.” 

The jury returned a verdict for the plaintiff in the sum of $315 plus interest 
thereon to the amount of $27.01, and for damages for vexatious delay and refusal 
to pay in the sum of $31.50, and for an attorney’s fee of $150, and judgment was 
accordingly entered 

Motions for new trial and in arrest of judgment were filed and overruled. 
Defendant appealed to this court, and the case is here under several assignments, 
which we shall consider in the order presented under Points and Authorities. 

The first contention made is that the petition shows a fatal defect of parties, 
in that the plaintiff the General Motors Acceptance Corporation and the King 
Motor Company were not all named as plaintiffs. 

[1] The amended petition shows that the plaintiff sued for himself and as 
trustee for the King Motor Company. The evidence showed that the mortgage to 
the General Motors Acceptance Corporation had been paid. The only two parties 
interested were the plaintiff and the King Motor Company, and in suing for him- 
self and as trustee for the other mortgagee, the plaintiff adopted and followed the 
approved rule in this state in bringing suits against insurance companies. Still v. 
Connecticut Fire Ins. Co., 185 Mo. App. 550, 172 S. W. 625, 628; Branigan v. Jeffer- 
son Mutual Fire Ins. Co., 102 Mo. App. 70, 73, 76 S. W. 643; Anthony v. German 
American Insurance Co., 48 Mo. App. 65; Florea et al. v. Iowa State Ins. Co., 225 
Mo. App. 49, 57, 32 S.W.(2d) 111; McKenzie v. Missouri Stables, Inc., 225 Mo. 
App. 64, 77, 34 S.W.(2d) 136. bg 

[2] Under the second assignment the defendant contends that the plaintiff 
should not have been permitted to recover, because he first brought suit on the 
policy of insurance, and on the amended petition he brought suit on the agreement 
to settle, in which the defendant agreed to settle for $315. 

We must hold against the defendant on this point. Our courts have frequently 
held that a suit on an agreement to settle a loss under a policy with an adjuster for 
an insurance company is in reality a suit on the policy as modified by the agreement 
to settle. A recent case in point on this question is the case of Curtis v. Indem- 
nity Co. of America decided by our Supreme Court and found in 327 Mo. 350, 37 
S.W.(2d) 616. This opinion cites many cases of this state in point on this matter, 
and we are bound thereby. 


The defendant complains of error in giving instructions numbered 1, 2, 3, 4, 5, 
and 7 as requested by the plaintiff. Those instructions are as follows: 

“Plaintiff No. 1—Given. The Court instructs the jury that if they shall find 
and believe from the evidence that the Chevrolet automobile described in the 
policy of insurance introduced in evidence was from August 5, 1930, up to and 
including June 24, 1931, owned by plaintiff, and was, on or about June 24, 1931, 
damaged or destroyed by fire while said policy was in full force and effect; and 
if your further find and believe from the evidence that thereafter plaintiff gave to 
defendant notice of said loss or damage and made claim against defendant under 
said policy of insurance; and if you further find and believe from the evidence that 
thereafter defendant referred the said claim, if any, to its adjuster, and that said 
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adjuster, if you so find, agreed with plaintiff that defendant would pay him for 
his automobile $315.00, and that the defendant would pay him immediately or 
shortly thereafter the sum of $315.00 in full settlement of his claim under said 
policy; and if you further find and believe that the defendant accepted said offer, 
if any, then you are instructed that the agreed amount, if any, became the amount 
due plaintiff from defendant under said policy of insurance, and if you so find, 
your verdict should be for the plaintiff for the sum of $315.00, together with 
interest thereon at the rate of six per cent per annum from August 10, 1931, to 
this date. 

“Plaintiff No. 2—Given. The Court instructs the jury that one who is 
appointed as an adjuster of an insurance company has power to deterimne the 
amount of the loss and damage, and his action in agreeing on the amount of the 
loss is binding on the insurance company unless the authority was by the insur- 
ance company limited and such limitation was brought to the knowledge of the 
person dealing with him as such adjuster; and if you find and believe from the 
evidence that one Goodyear was appointed by defendant as its adjuster to adjust 
the loss and damage in this case, and that the said Goodyear while so employed 
did meet with plaintiff and agree with him to pay him as loss and damage to 
said automobile the sum of $315, and that defendant would pay that sum in 
settlement of said loss, then your verdict should be for #he plaintiff in the said 
amount of $315, together with interest thereon at the rate of six per cent per 
annum from August 10, 1931, to this date. 


“Plaintiff No. 3—Given. If the jury find from the evidence that one Good- 
year was the adjuster of the defendant company and was authorized by the 
company to look into or examine and adjust the loss of the automobile, and 
that he went to the scene of the fire and met the plantiff; and if you further 
believe that while investigating said loss as said adjuster he was informed of 
the date of the purchase of said car and the price paid for it, and was informed 
of the giving of the chattel mortgage of $158.65 on said car; and if you further 
believe from the evidence that after the said adjuster had obtained information 
of such matters he, while acting as such adjuster for defendant herein, directed 
the plaintiff to stay at home all day to meet him and to mail in to defendant the 
insurance policy and certificate of title, and that the plaintiff, in obedience to the 
request and direction of the adjuster, if you find said request and directions 
were made and given, did one or both, and if you believe that thereby the plain- 
tiff was put to extra trouble and expense, then you may find that defendant 
waived its right to insist that the policy sued upon is void because of those 
matters as to which said adjuster was informed, if you find he was so informed. 

“Plaintiff No. 4—Given. The jury are instructed that if they shall believe 
from the evidence that prior to October 23, 1931, the defendant had/ knowledge 
of any of the defenses pleaded in its answer and proven by the evidence, if you 
find any of said defenses have been proven by the evidence, and thereafter, on 
October 23, 1931, wrote a letter to plaintiff's attorney denying liability in this 
cause on the ground that defendant mortgaged said automobile on May 22, 1931, 
in the amount of $158.65, then the jury are instructed that if they so find, the 
defendant has waived all other defenses and cannot avail itself of them in this 
Case. 

“Plaintiff No. 5—Given The jury are instructed that if they shall find and 
believe from the evidence that the chattel mortgages given by plaintiff on the 
automobile after the date of policy did not serve to increase the total of the 
mortgage lien against the said car, then in that event the insurance policy sued 
on in this action did not become void by the giving of such additional chattel 
mortgage or chattel mortgages.” 

“Plaintiff No. 7—Given. The court instructs the jury that if you find for 
the plaintiff on the policy, and further find that the defendant insurance com- 
pany has refused to pay plaintiff’s loss; and if you find that such refusal was 
willful and without reasonable cause, as the facts appeared to a reasonable and 
prudent man before the trial, then you may, in addition to the amount due on 
the policy and interest, allow the plaintiff damages not exceeding ten per cent 
on the amount of the loss and a reasonable attorney’s fee.” 

[3] The first and second instruction in this case are almost identical, with 
the instructions approved by the Supreme Court in the Curtis Case, supra. The 
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evidence was preponderant that the policy was issued, and that the car was 
destroyed by fire at the time alleged. There was evidence, including a letter from 
the defendant, that one Goodyear was an adjuster for the defendant, and that 
he as such adjuster called upon the plaintiff to adjust the loss. 

There was evidence, enough at least to make it a question of fact for the 
jury, that the adjuster and the plaintiff agreed upon the amount of the loss, and 
fixed the amount at $315. Under such facts we hold that no error was made in 
giving instructions numbered 1 and 2. 

|4] The third instruction has to do with the mortgagd for $158.65, which 
Was given after the original policy of insurance was issued. This mortgage was 
given to the King Motor Company upon this car together with’ other personal 
property, and proceeds of this mortgage were usdd to make payments on the 
incumbrance existing at the time the insurance was written and thus reduced 
the mortgage which was originally against the car. Not only did it reduce the 
mortgage on the car, but the mortgage was placed on the car to get money for 
that purpose. There was no evidence offered by defendant that the amount of 
the incumbrance against the car was increased. On the contrary, the evidence 
went to show that the incumbrance was decreased by the giving of this mortgage. 

There was evidence to the effect that the adjuster received full information 
as to the giving of the Mortgage for $158.65, and that thereafter he had the plain- 
tiff go to the trouble and expense of securing data for the adjuster in reaching 
an agreement as to the loss. We think there was sufficient evidence to make 
it a question for the jury as to whether or not there was a waiver of the giving 
of a second mortgage, if in fact it could be called a “second mortgage.” It is 
our conclusion no error was committed in giving instruction No. 3. 

[5] Shortly after October 23, 1931, the attorney for the plaintiff received 
from the defendant the following letter: 

“General Exchange Insurance Corporation 

“925 Grand Avenue Kansas City, Mo. 
“October 23, 1931. 
“Attorney C. F. Newman, 
“707 Woodruff Bldg., 
“Springfield, Mo. 
“Dear Sir: 
“Re: Cl. 19294-KC 32535 Orva Talbert, Pur- 

“Please pardon the delay in replying to your letter of October Sth. Unjor- 
tunately, the writer was on his vacation and the matter was not taken care of 
until it came for follow-up. We are returning, herewith, assured’s policy, 
together with Certificate of Title, which were forwarded to this office for 
inspection. 

“We regret exceedingly that we find it necessary to decline liability in this 
connection, due to the fact that a second mortgage has been found to be in 
existence against this same car and which as you know violates this policy. This 
office was not notified of the existence of this mortgage and the existence of 
same was not ascertained unt'l the Adjuster had spent a considerable time in his 
investigation. We now have in our file a certified copy of this mortgage, which 
is dated May 22, 1931, in the amount of $158.65, and it mentions specifically Mr. 
Talbert’s automobile. 

“We trust that this will explain our position and are very sorry that we 
will be unable to accept the claim in view of the above conditions. 

“Yours very truly, 
“W. Askew 
“H. M. [Signed] W. Askew, Agent.” 
“encls. 

It is upon this letter that plaintiff’s fourth instruction was given. This 
letter is at least a showing that nothing was relied upon by the defendant as a 
defense except the mortgage mentioned. It was at least an inference that other 
defenses had been waived. We think it was not error to give this instruction. 

[6, 7] Instruction No. 5 was proper and under the evidence above mentioned 
by us should have been given. ate 

[8] The last assignment is complaint in giving plaintiff’s instruction No. / 
with reference to vexatious refusal to pay. 
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Without extending this opinion further, we think there is no merit to this 
contention. Narrowed down to its last analysis, the defense here is based upon 
the giving of the mortgage for $158.65, and the record shows that there was 
evidence that this mortgage wus given as a renewal of the incumbrance against 
the property, as well as evidence that the adjuster waived any defense under 
this mortgage, if there ever was a defense there, when he agreed to a settlement. 
There was no error in giving this instruction. Curtis v. Indemnity Co., 327 Mo. 350, 
37 S.W.(2d) 616, loc. cit. 628; Unwin v. John Hancock Mut. L. Ins. Co. (Mo. 
App.) 43 S.W.(2d) 899, loc. cit. 902, and cases there cited. 

The judgment in this case should be affirmed. It is so ordered. 

Allen, P. J., and Bailey, J., concur. 


SOFIA BROS., INC. v. GENERAL REINSURANCE CORPORATION et al. 
Supreme Court, Special Term, New York County. Sept. 27, 1934. 
274 New York Supplement 565. 
1. INSURANCE. 


On insolvency of motor vehicle liability insurer, insured, against which judg- 
ment covered by policy has been obtained, may not maintain action against reinsurer 
and superintendent of insurance, as liquidator of insurer, and judgment creditor 
either for amount payable under reinsurance policy to insurer or to have it 
applied on such judgment (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 686.) 

Action by Sofia Bros., Ins., against the General Reinsurance Corporation and 
others. On motion to dismiss plaintiff’s complaint. 

Motion granted. 

Frank Reiss, of New York City (M. Maldwin Fertig, of New York City, of 
counsel), for plaintiff. 

Cabell, Ignatius, Lown & Blinken, of New York City, for defendant General 
Reinsurance Corporation. 

Lester Weil, of New York City, for defendant liquidator of Consolidated 
Indemnity & Ins. Co. 

CoLiins, Justice. 


[1] This attack on the legal sufficiency of the complaint presents the arresting 
and significant question whether an insured under a liability policy may, in the 
event of the insolvency of the insurer, maintain an action against the reinsurer for 
the portion of the risk assumed by the reinsurer. 


On September 13, 1929, the defendant General Reinsurance Corporation issued 
its policy of reinsurance to the Consolidated Indemnity & Insurance Company, 
whereunder, on all policies to be written by the Consolidated and becoming effec- 
tive during the existence of the reinsurance agreement, the General accepted by 
way of reinsurance on each such policy the excess of the primary liability assumed 
by the Consolidated, up to, but not exceeding, $240,000 as to any one person. 


In 1930 the Consolidated issued its liability policy to Sofia Bros., Inc., the 
plaintiff herein, under which the Consolidated indemnified Sofia Bros., Inc., to the 
extent of $100,000 against liability arising from the operation of certain of Sofia’s 
motor vehicles. At this time the reinsurance pact between the General and Con- 


solidated had been written, and that pact does not specifically mention the policy of 
Sofia. 


Thereafter Augustino Russo was fatally injured by one of Sofia’s trucks. His 
administratrix recovered a judgment against Sofia for $36,465. Subsequently, the 
Consolidated becoming insolvent, the superintendent of insurance was designated 
liquidator of its affairs. 


_ Sofia then brought this. action in equity against the General, the superintendent 
of insurance, and the judgment-creditor, on the theory that the reinsurance was 
procured for its benefit, and asking: (a) That the judgment-creditor be enjoined 
irom issuing execution on her judgment; (b) that the liquidator be adjudged to 
have no beneficial title or interest in the sum of $31,465, payable by the General 
under the reinsurance policy, and that the liquidator receive same in trust and apply 
it in payment of the judgment to the extent of $31,465, and that the liquidator be 
compelled to make such application; (c) that the General be enjoined from paying 
any portion of the $31,465 to the liquidator or to any one else pending the deter- 
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mination of the action, and (d) that the plaintiff have judgment against the Gen- 
eral for the $31,465 in partial satisfaction of Russo’s judgment of $36,465. 

The General’s challenge to the legal sufficiency of the complaint poses the 
query: Who is entitled to the $31,465, the amount concededly due from the 
General under its policy of reinsurance? 

The General insists that the absence of privity between it and Sofia completely 
negatives Sofia’s right to the fund, whilst Sofia maintains that the pivotal test 
is not that of privity but that Sofia is entitled to the relief demanded on the 
broad principles of equity and the progressive application of the doctrine of 
Lawrence v. Fox, 20 N. Y. 268. 

A contract of reinsurance has been defined as “one of imdemnity to the 
person or corporation reinsured and it binds the reinsurer to pay to the reinsured 
the whole loss sustained in respect to the subject of the insurance to the extent 
to which he is reinsured.” Allemannia Fire Insurance Co. of Pittsburgh, Pa. 
Firemen’s Insurance Co. of Baltimore, 209 U. S. 326, 332, 28 S. Ct. 544, 46, : 
L.. Ed. 815, 14 Ann. Cas. 948. 

This definition by the highest court supports the General’s contention and 
rejects that of the plaintiff. 

The courts of this state have likewise defined the relationship. hus, in 
Insurance Company of Pennsylvania v. Park & Pollard Co., 190 App. Diy. 388, 
at page 393, 180 N. Y. S. 143, 147, affirmed without opinion, 229 N. Y. 631, 120 
N. E. 936, it was appositely said: “It is well settied by the authorities and is 
conceded that there is not privity of contract between a _ reinsurer and_ the 
insured, or in other words between the plaintiff and the appellant, and that the 
reinsurer is not liable to the insured and is merely an indemnitor, liable only to 
the insurer whose risk is reinsured, and that a recovery on the policy of reinsur- 
ance inures not to the benefit of the insured but to the benefit of the general 
creditors of the reinsured.” (Citing Jackson v. St. Paul F. & M. Ins. Co., 99 
N. Y. 124, 1 N. E. 539; Hastie v. DePeyster, 3 Caines, 190; Herckenrath v 
American Mutual Ins. Co., 3 Barb. Ch. 63; Hoffman yv. North British & Mercantile 
Ins. Co., 35 Misc. 40, 70 N. Y. S. 106. 

It is seen, therefore, that the question is not wholly fresh. 

Greenman y. General Reinsurance Corporation, 237 App. Div. 648, 262 N. Y. S. 
569, affirmed without opinion, 262 N. Y. 701, 188 N. E. 128, involved a reinsurance 
policy and a situation substantially similar to the present. It was said: 

“The plaintiff, having suffered serious injurics in an automobile accident, had 
judgment agains the owner who was insured against liability in the New Jersey 
Fidelity and Plate Glass Insurance Company. The owner being insolvent, plaintifi 
brought an action against the insurer under the provisions of section 109 of the 
Insurance Law, and judgment was rendered against it. That company becam 
insolvent and went into liquidation in New Jersey without paying the judgmet. 

“Prior to the issuance of the liability policy and before the accident, the 
General Reinsurance Corporation had entered into a contract with the New Jersey 
company to reinsure its risks over and above certain specified amounts, which 
the latter retained as its risk. It was not the usual reinsurance policy, for, 
instead of reinsuring risks already insured, it was an agreement to insure future 
risks. We are not concerned here with the legality of that kind of reinsurance, 
for in now suing the General Reinsuraice Corporation the plaintiff as well as the 
defendant assumes that it is a legal contract. * * * 

“It is a contract of indemnity with the New Jersey company in what appears 
to be the ordinary terms of reinsurance. Privity between defendant and_ the 
plaintiff is lacking. The insolvency of the reinsured does not change the nature 
of the obligation. Herckenrath vy. American Mutual Ins. Co., 3 Barb. Ch. 63.” 

The progressive and basically just enunciation of Lawrence v. Fox, supra, 
is recognized. “The course of the late decisions is to enlarge, not to limit the 
effect of that case.” Seaver v. Ransom, 224 N. Y. 233, 240, 120 N. E. 639, Al, 
2 A. L. R. 1187. But, when we balance the equities present here, we do nol 
find them all on the plaintiff's side. The result of doing what the plaintiff asks 
would be to constitute the plaintiff a preferred creditor of the Consolidated. It 
would deprive the general creditors of the Consolidated of recourse to the 
fund of $31,465. I perceive no just cause for awarding this plaintiff an advautage 
which would not accrue to the other creditors of the Consolidated, among them 
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injured persons and next of kin of fatally injured persons. Equity should not 
be done to one person if it operates inequitably to others. It seems to me to be 
more in consonance with justice to distribute the equity as much and as widely 
as possible. That can be done here by constituting this $31,465 a fund in which 
all of Consolidated creditors, including the plaintiff, shall share. 

In evaluating the equities, there is the further consideration that Russo has 
not completely exhausted her remedies against Sofia. It may be that her judg- 
ment can be satisfied out of the assets of Sofia. Indeed, it is such consummation 
which Sofia, by this action, seeks to aver. It is unfortunate for Sofia to be shorn 
of the protection for which it paid. Unfortunate, too, is the plight of the other 
creditors of Consolidated. Equity should not strive to avenge the wrongs of one 
to the detriment of many equally wronged. Accordingly, the motion to dismiss 
the complaint must be, and is, granted. 
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CASUALTY 
WAINER v. WEINER et al. 
Supreme Judicial Court of Massachusetts. Bristol. Oct. 26, 1934. 
192 Northeastern Reporter 497. 
1. INSURANCE. 


Where insurer insures against liability for personal injuries arising from 
accident, its liability to person injured by accident is dependent upon its liability 
to insured (G. L. [Ter. Ed.] c. 175, § 113). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 
2. INSURANCE. = 

Where polcy insuring against liability for personal injuries arising from 
accident provided that insured should give immediate written notice of accident 
to insurer, insured’s delay oi over two months in giving such notice relieved 
insurer of liability, requiring dismissal of injured person’s suit to compel appli- 
cation of insurance money to judgment obtained against insured (G. L. [Ter. Ed] 
cs 175; 8: 113): 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeal from Superior Court, Bristol, County; Hanify, Judge. 

Suit in equity by David Wainer against Morris Weiner and others, heard 
by a judge of the superior court. From a final decree dismissing the bill, the 
plaintiff appeals. 

Affirmed. 

W. B. Perry, Jr., of New Bedford, for appellant. 

J. F. Cavanagh, of Boston, for appellee. 

Rucc, Chief Justice. 

This is a suit in equity under G. L. (Ter. Ed.) c. 175, § 113, to compel the 
application to a judgment recovered by the plaintiff against the defendants 
Weiner and Baker, in an action for bodily injuries, of a policy of insurance 
issued to them by the defendant General Accident Fire and Life Assurance 
Corporation, Ltd., against loss arising from such injuries. The policy contained 
this clause: “The assured upon the occurrence of an accident however trivial 
it may appear and irrespective of whether any personal injury or property 
damage is apparent, at the time of the accident, shall give immediate written 
notice thereof with the fullest information obtainable at the time to the Cor- 
poration’s Head Office at Philadelphia, Pa. or to its duly authorized agent.” 
The pivotal question is whether there was compliance with this clause. 


The trial judge found these to be the facts: The policy was issued by the 
insurer and was in full force and effect on June 15, 1923. On the morning of 
that day the plaintiff was injured in Boston by being thrown from a wagon of 
the defendants Weiner and Baker where he was inspecting apples, by reason 
of some movement of the horses attached to the wagon. He was taken in an 
ambulance to the Boston City Relief Station, where it was found that he had 
suffered a fractured patella. Less than an hour later, against advice, he was 
taken by automobile to a hospital in New Bedford, where he lived. The defend- 
ant Weiner was standing by at the time of the accident, saw the plaintiff on 
the wagon and later saw him lying on the street, and was informed by others 
that the plaintiff had been injured although he did not see the fall. Weiner 
did not report the accident to the insurer because he did not think it serious 
enough after getting report from the relief station that the plaintiff went home. 
The defendant Baker was told in the early afternoon of June 15, 1923, that the 
plaintiff was injured by being thrown from the wagon; he was acquainted with 
the plaintiff and knew that he lived in New Bedford. No written notice of the 
accident was given by Weiner and Baker to the insurer until August 21, 1923. 
On September 27, 1923, the insurer notified the insured that it disclaimed any 
liability arising from the accident because of their neglect to furnish it with 
notice of the accident “forthwith after you yourself possessed such’ knowledge 
of such injury.” The plaintiff recovered judgment against the defendants Weiner 
and Baker which remains unsatisfied. 


[1, 2] It is plain that there was no compliance with the provision in the 
policy as to notice. The insured did not act with reasonable promptness in the 
circumstances. Everson vy. General Accident, Fire & Life Assurance Corp., Ltd., 
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202 Mass. 169, 174, 88 N. E. 658; Greenough v. Phoenix Ins. Co. of Hartford, 
206 Mass. 247, 249, 92 N. E. 447, 138 Am. St. Rep. 383; Wilcox v. Massachusetts 
Protective Association, Inc., 266 Mass. 230, 237, 165 N. E. 429; Friedman v. Orient 
Ins. Co., 278 Mass. 596, 599, 180 N. E. 617. The case is indistinguishable from 
McCarthy v. Rendle, 230 Mass. 35, 39, 119 N. E. 188, L. R. A. 1918E, 111. The 
liability of the insurer to the plaintiff is in all the circumstances dependent upon 
its lability to the insured. Lorando v. Gethro, 228, Mass. 181, 185, 117 N. E. 185, 
1A. L. R. 1374; Sontag v. Galer, 279 Mass. 309, 312 181 N. E. 182. The trial 
judge rightly ruled that the insured failed to give immediate notice of the acci- 
dent and that this failure to comply with the condition of the policy of insur- 
ance relieved the insurer of liability. 
Decree dismissing the bill affirmed with costs. 


BOWYER vy. PROFESSIONAL UNDERWRITERS et al. No. 53. 
Supreme Court of Michigan. Oct. 23, 1934. 
256 Northwestern Reporter 814. 
1. INSURANCE. 

In garnishment proceedings against insurer of defendant against whom plain- 
tif had recovered judgment for injuries sustained in removal of objectionable hair, 
whether insurer’s agent had authority to act as adjuster of plaintiff’s claim held 
for jury (Comp. Laws 1929, § 12352). 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

In garnishment proceeding against insurer of defendant against whom plaintiff 
had recovered judgment for injuries sustained in removal of objectionable hair, 
evidence held to sustain finding that insurer through agent had waived require- 
ment that insured give notice of claim for damages having been made against 
insured (Comp. Laws 1929, § 12352). 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

Insurer by refusing to defend action against insured on demand of insured for 
reasons other than failure to notify insurer of institution of suit may waive require- 
ment that insured forward to insurer copy of process and pleadings in action, not- 
withstanding policy contained express provision against waiver. 

(For othér cases, see Insurance, Dec. Dig. § 560[1].) 

Appeal from Circuit Court, Wayne County; Joseph A. Moynihan, Judge. 

Action by Helen Bowyer against Margaret Zabel and others, wherein the Pro- 
fessional Underwriters, a Michigan reciprocal insurance exchange, was garnishee. 
From a judgment non obstante veredicto for defendant garnishee on the garnishee 
issue, plaintiff appeals. 

Reversed. 

Argued before the Entire Bench. 

— Starfield Cohane and Regene Freund Cohane, both of Detroit, for 
appellant. 

Rodgers & Dunn, of Grand Rapids, for appellee. 

NorTtH, Justice. 


_ Plaintiff contracted with the principal defendants for the removal of an object- 
ionable and unsightly growth of hair on her forearms and axillae and upon her 
chin. She sustained injuries incident to the treatment administered by the prin- 
cipal defendants. In her suit for damages she recovered judgment for $8,000. One 
of the principal defendants, Rudolph’s Tricho Institute, was insured against such 
liability as was involved to the extent of $5,000 in the Professional Underwriters, a 
Michigan reciprocal insurance exchange. In an effort to obtain satisfaction of 
her judgment, plaintiff garnisheed the insurer. On trial of the garnishment issue 
before a jury, the defense was urged that by failing to comply with the provisions 
of the insurance policy the insured defendant had breached the contract and had 
thereby released the insurer. The manner in which the garnishee defendant claimed 
the insurance policy issued by it had been breached is: That the insured failed to 
give the insurer notice at its home office of the happening of the injury for which 
plaintiff recovered damages; that after suit was started the summons and declara- 
lions therein were not forwarded by the insured to the insurer; and further that 
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there had been no waiver of these provisions in the insurance policy. Upon trial 
of the garnishment issue the garnishee defendant offered no testimony. On plain- 
tiff’s proofs the jury found against the garnishee defendant and rendered a verdict 
in favor of plaintiff for $5,000; but on motion of the garnishee defendant judgment 
in its favor non obstante veredicto was entered. Plaintiff has appealed, asserting 
that in so entering judgment the trial court was in error. 

[1, 2] Judgment no obstante veredicto was based by the trial judge upon his 
finding that the undisputed testimony disclosed failure of the insured to comply 
with the provisions of the insurance policy hereinafter quoted, thereby releasing 
the insurer from liability incident to this particular risk; and further that there 
was no competent testimony of waiver of these provisions of the policy issued by 
the garnishee defendant. We quote the material portions of the policy: 

“Subject to the following conditions: First. That in order to create any lia- 
hility under this policy against Indemnitor, Indemnitee shall as a condition pre- 
cedent to indemnity hereunder, upon the occurrence of any act or event, whereby 
there would be reasonable grounds to believe that any person or persons may have 
right of action against Indemnitee, said Indemnitee shall within five days from 
the date of such event or act, notify Indemnitor thereof in writing or by telegraph 
at Indemnitor’s expense, and shall within ten days from the date of such event 
or act transmit a written statement to Indemnitor at its Home Office in Grand 
Rapids, Michigan, giving completely and in detail the fullest information obtain- 
able concenring said matter and the names and addresses of all persons whom 
Indemnitee has reason to believe might have any knowledge or information 
thereof.” 

The next paragraph of the policy provides that when any suit is brought 
against the indemnitee, the latter shall immediately notify the former thereof, 
and the process and pleadings served on ‘it shall be forwarded to the indemnitor 
at its home office in Grand Rapids, Mich. The policy concludes with the follow- 
ing paragraph: 

“Eleventh. None of the terms, conditions, limitations or provisions in_ this 
policy shall be waived, changed, extended or altered, by any agent or representa- 
tive, except upon the written approval and consent of Indemnitor herein signed 
by its authorized representative and attached to this policy.” 

On this trial of the garnishment issue it appeared that the insured had failed 
to fully comply with the rules of the insurance policy above quoted; but plaintiff 
urged that there had been waiver of such provisions by the garnishee defendant. 
Such waiver plaintiff asserts resulted from the conduct of one R. Putnam jones 
who plaintiff claimed acted as an agent and adjuster of insurer. At the time of 
this trial Jones was not in the employ of the insurer and neither party produced 
him as a witness. The sole issue submitted to the jury was whether trom the 
evidence presented there was waiver of the conditions of the policy above quoted. 
The garnishee defendant denied that Jones had either actual or implied authority 
to waive the conditions of the policy. Plaintiff asserted the contrary. As noted, 
the jury found for plaintiff, and appellant contends that judgment should nave 
been entered on the verdict rendered. 

Appellee’s position is that Jones was employed by it from 1925 to 1929 to sell 
insurance for it in Detroit; that he was never held out by appellee as an adjuster: 
and that he had no authority as an adjuster of appellant’s claim. His authority 
to waive any of the provisions of the insurance policy is denied by appellee. 
Notwithstanding appellee’s contention above outlined, the testimony discloses that 
when the plaintiff complained to the principal defendants of her injuries, which 
she did in December, 1925, the defendants referred her to R. Putnam Jones. The 
matter was taken up with R. Putnam Jones and there were numerous interviews 
between him and plaintiff. The record discloses that during the period above 
noted or shortly prior thereto it was a general course of conduct on the part ol 
the insured when claims were presented against it of the character covered by 
appellee’s policy to report the matter through Jones who thereupon made invest 
gations looking toward adjustments. After plaintiff first interviewed Jones relative 
to her injuries, hed had such knowledge of the material facts and circumstances 
concerning her claim as fully complied with the requirements of the policy, 
providing Jones had either express or implied authority to represent appeliee as 
an adjuster of plaintiff’s claim. At least if Jones was an adjuster, his course 
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of conduct relative to plaintiff’s claim would estop the insurer from claiming lack 
of notice. Notwithstanding appellee was served with notice to produce its records 
and correspondence relating to the principal defendants and those relating to R. 
Putnam Jones “as agent or representative or adjuster. for the said > garnishee 
defendant showing his dealings with, or in behalf of, or as a representative of the 
garnishee defendant,” the latter failed to produce any such records, claiming it no 
longer had them. Regardless of whether we consider the failure to produce as 
significant, the record contains positive testimony that on other occasions Jones 
had acted as an adjuster for claims of this character made against the principal 
defendants. Blanche Higgins, an employee of the insured from 1925 to 1930, 
testified : 

“I recall I had occasion to take up with R. Putnam Jones for the Professional 
Underwriters from five to nine cases. Two or three of these five to nine cases 
during that period were settled by the Professional Underwriters making payment 
of them. Q. Were those settlements and payments made through R. Putnam 
Jones, as you remember? A. Yes, sir. It was I at the appointment desk who 
made reports of these matters from time to time to R. Putnam Jones. i had 
no business dealings with anybody else representing the Professional Underwriters 
at any time except Mr. Jones. * * * The Bowyer case was not one of those 
(cases). I didn’t call him about that.” 

The statutes of this state provide that insurance adjusters shall be licensed 
by the department of insurance. 3 Comp. Laws 1929, § 12352. Incident. to: an 
obvious effort to comply with the statutory requirement .correspondence passed 
between appellee and the insurance department. We quote a portion of. that 
appearing in the record. On December 1, 1925, the. insurance department wrote 
appellee as follows: 

“Gentlemen: We are in receipt of your check #B1305 in the amount of $8.00 
and applications for adjuster’s certificate of authority for the following: Edward 
H. Brink, Henry A. Brink, Raymond Putnam Jones and Ora M. Anway.” 

Again, on December 16, 1925, the department wrote appellee as follows: 

“Gentlemen: We are enclosing herewith adjusters’ certificates of authority in 
the names of Henry A. Brink, Edward H. Brink, Raymond Putnam Jones and 
Ora M. Anway, together with official receipt No. 40460 in the amount of $8.00 
covering fees for same.” 

March 15, 1926, appellee, through its president, H.. A. Brink, 
department of insurance: 

“I note that Adjuster’s Certificate of Authority issued to H. A. Brink, E. -H. 
Brink, L. E: Smart, R. P. Jones and O. M. Anway, all expired on the last day 
of February. 

“Will you please send us the proper blanks and the amount of fees in. ordet 
that we can give the matter our immediate attention?” 

In reply to the above, the insurance department wrote appellee as follows: 

“\We are in receipt of your letter of March 15, with reference to the following 
named adjusters: H. A. Brink, FE. H. Brink, L. E. Smart, R. P. Jones and O. M. 
Anway. 


wrote the 


“Inasmuch as the applications were mailed to this Departmen the latter part 
of the year 1925 and by reason of the fact that there was only a month or so 
before the beginning of the license year, February 1926, our intentions were that 
your certificates of authority were to read from the date hereof until the last 


day of February, A. D. 1927. If the certificates are not so dated, kindly return 
same and we will forward corrected ones.” : 

_Tna later letter (February 23, 1928) to the insurance department the appellee 
referred to the four men mentioned in the letter last above quoted as being 
men “who have the authority to adjust claims for this Company:” The. record 
contains other testimony of similar purport tending to disclose either actual or 
implied authority on the part of Jones to represent appellee as its adjuster incident 
to plaintiff's claim. While it was modified by his cross-examination, Dr. Jamieson, 
on direct examination, ‘testified : ; 

_ “L saw Miss Bowyer at the request of the Professional Underwriters Associa- 
tion, * * * T reported to the Professional Underwriters the condition of her skin 


as | found it at the time. * * * The bill was paid by them, I believe, in the next 
year,” 
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Cross-examination disclosed that the doctor was requested to act in this case 
by Jones and the doctor's report may have been made to Jones; but the record 
justifies appellant’s contention that the doctor was paid for his services by the 
garnishee defendant giving him credit on an insurance premium which the doctor 
owed it for a policy he carried in the Professional Underwriters. It would 
reasonably follow that the garnishee defendant knew of plaintiff's claim and 
that Jones had employed Dr. Jamieson in behalf of the garnishee defendant. 
Review of other phases of the testimony tending to sustain appellant's position 
seems unnecessary. We are satisfied that the record presents a question of fact 
as to whether Jones had authority from the garnishee defendant to act as an 
adjuster of plaintiff's claim. 

After plaintiff's injuries became apparent and before she instituted suit, Jones 
on various occasions informed her that she would be taken care of as to her 
injuries, and that any injury she might sustain “was fully covered by the Profes- 
sional Underwriters.” And plaintiff testified that she complied with the requests 
of Mr. Jones, that she withheld suit and awaited results, and in the meantime she 
consulted skin specialists at the request of Mr. Jones. If Jones had authority 
to act as adjuster of plaintiff's claim, the jury was justified in finding waiver of 
the notice of her having made a claim for damages against the insured. Colien 
v. London Guarantee & Accident Co., 247 Mich. 226, 225 N. W. 549. 

[3, 4] Appellee also asserts nonliability because of the insured’s failure to 
comply with the policy’s provision that in the event suit was brought on a claim 
covered by the policy, a copy of the process and of the pleadings filed should be 
forwarded by the insured to the insurer. However, the record discloses that 
after suit had been instituted a demand was made upon the insurer to defend in 
behalf of the insured. The insurer refused to do so and gave specific reasons for 
such refusal. There is positive testimony that the reasons for such refusal did 
not include that of failure of the insured to notify the insurer suit had been 
instituted. This, appelant asserts was a waiver of any such defense and estopped 
appellant from basing a claim of nonliability on the insured’s failure to give the 
notice of suit, forward copy of process, etc. That there may be waiver or 
estopel under such circumstances has been held in numerous decisions of this 
‘court. Towle v. Insurance Co., 91 Mich. 219, 51 N. W. 987; Smith v. Insurance 
Co., 107 Mich. 270, 65 N. W. 236, 30 L. R. A. 368; Douville v. Insurance Co., 
113 Mich. 158, 71 N. W. 517; Harvard Co. v. Himmelein, 226 Mich. 691, 1% 
N. W. 207; Dickinson vy. Homerich, 248 Mich. 634, 227 N. W. 696. There is a 
direct conflict in the testimony on this phase of the instant case. The verdict 
of the jury must have resulted from a finding that the testimony prevailed in 
favor of appellant. 

Many authorities are cited in appellee’s brief as to the reasonableness or 
validity of provisions in insurance policies such as those above quoted. We are 
quite in accord with appellee’s contention in this particular. But we are not here 
concerned with that phase of the law, nor is it questioned that a breach of such 
provisions by the insured may release the insurer from contractual obligations to 
which it otherwise would be subjected. But in the instant case the controverted 
issue is whether the insurer waived these provisions of its policy or is estopped 
from making a defense thereunder. We have held in former decisions that the 
insurer may waive such provisions of its policy or be estopped from asserting 
nounliability thereunder, notwithstanding the policy contains express provisions 
against waiver, etc., such as are found in paragraph eleven hereinbefore quoted 
from appellee’s policy. Pollock vy. Insurance Co., 127 Mich. 460, 86 N. W. i0l7; 
Bennett v. Western Underwriters’ Ass’n, 130 Mich. 216, 89 N. W. 702; Dickinson 
v. Homerich, supra. The record here on review discloses controlling issues o! 
fact as to which the testimony is in direct conflict. The jury’s verdict on these 
issues is final. Judgment should have been entered thereon instead of non 
obstante. This necessitates reversal of the judgment entered in the circuit court. 
Costs to appellant. 

Nelson Sharpe, C. J., and Potter, Fead, Wiest, Butzel, Bushnell, and Edward 
M. Sharpe, JJ., concur. 
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REMEDIAL FINANCE CORPORATION vy. INDEMNITY INS. CO. OF 
NORTH AMERICA. No. 22631. 
Supreme Court of Oklahoma. Sept. 18, 1934. 
Rehearing Denied Oct. 16, 1934. 
36 Pacific Reporter (2d) 858. 
INSURANCE. 

3urglary policy indemnifying against loss by felonious entry into safe by 
actual force, where vistble marks are made on exterior of safe, dield not to cover 
burglary, where safe was left open or entered by working combination or use 
of key, notwithstanding marks of violence appeared on compartment in interior 
of safe.” 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Syllabus by the Court. 

A burglary insurance policy indemnifying against loss by any person or 
persons making felonious entry into a safe by actual force and violence, of which 
jorce and violence there should be visible marks made upon the exterior of such 
safe by tools, explosives, chemicals, or electricity, does not cover a burglary 
where the safe is left open or entered by working the combination or the use 
of a key and the inner wooden drawers of said safe containing the money broken 
open; the language not being ambiguous or susceptible of any other meaning. 

Appeal from Court of Common Pleas, Tulsa County; William N. Randall, 
Judge. 

Action by the Remedial Finance Corporation against the Indemnity Insur- 
ance Company of North Amcrica. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Joseph B. Hardy, C. H. Jameson, and H. M. Gray, all of Tulsa, for plain- 
tiff in error. 

Ellis A. Robinson and Quincy J. Jones, both of Tulsa, for defendant in error. 

Per Curiam. 

This is an action commenced by the Remedial Finance Corporation, a Cor- 
poration, v. The Indemnity Insurance Company of North America, a Corpora- 
tion, in the common pleas court of Tulsa county, Okl., wherein the plaintiff in 
error alleged that on or about the 20th day of August, 1925, the defendant in 
error issued to it a mercantile burglary safe policy in the sum of $1,000, and 
further alleged that, while said policy was in full force and effect, the plaintiff 
in error suffered a loss by burglary in the sum of $4,075, and prayed for judg- 
ment against the defendant for the sum of $1,000. Plaintiff in error alleged in 
paragraph 3 of said petition that between April 19 and April 21, 1930, the safe 
ot the plaintiff in error covered by said policy of insurance was broken into by 
use of force and violence with tools, explosives, chemicals, or by means the 
exact nature of which is unknown to plaintiff in error, and that the persons 
breaking into said safe made felonious entry thereto, leaving marks both on 
the exterior and the interior of said safe, and abstracted certain property there- 
Irom. The plaintiff in error further alleged that no person connected with the 
plaintiff in error was implicated either as principal or accessory in the burglary, 
and that due and timely notice of the loss was made as is provided by the policy. 

_ The defendant in error answered, denying each and all the allegations con- 
tained in the petition, and for a further defense alleged that entry into the safe 
ot plaintiff in error was not occasioned by any person or persons making felon- 
lous entry therein by actual force and violence, of which force and violence there 
were visible marks made upon the exterior of the safe by tools, explosives, chem- 
icals, or electricity. 

The defendant in error further alleged in his answer that the opening of 
the safe was effected either by the use of a key or by the manipulation of the 
lock of said safe, and that by reason thereof the defendant in error was not 
indebted to the plaintiff in error in any sum whatsoever. And it was upon these 
issues formed that the trial was had. 

After hearing all the evidence in the cause, the defendant in error moved the 
court to instruct the jury to return a verdict for the defendant, which motion 
the court sustained, and thereupon instructed the jury to return a verdict for 
the defendant. Exceptions were duly saved by plaintiff in error, and it prose- 
cutes this appeal claiming this action of the court to be error. 
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Plaintiff in error has also assigned other grounds of error, but we think 
they are not well taken, and the sole question for determination in this case 
:s whether or not the court erred in instructing the jury to return a verdict for 
the defendant in error. 

It is admitted by all parties that entry into the safe was not effected by 
actual force and violence, and that there were no visible marks made upon the 
exterior of such safe by tools, explosives, chemicals, or electricity. 

In order to determine this question, it is necessary to refer to the provisions of 
the policy which is attached to the petition of the plaintiff in error and marked its 
Exhibit A, the first clause of which is as follows: “To indemnify the assured for 
direct loss by burglary occasioned by the abstration of such property from the 
interior of any safe described in the declarations and located in the premises, by any 
person or persons making felonious entry into such safe by actual force and violence 
of which force and violence there shall be visible marks made upon the exterior 
of such safe by tools, explosives, chemicals or electricity.” 

From a reading of this provision of the policy, it is clear that the contract of 
the defendant in error was to indemnify the plaintiff in error for loss by burglary if 
and when there has been a felonious entry into the safe by actual force and violence, 
and of which force and violence there shall be visible marks made upon the exterior 
of said safe by tools, explosives, chemicals or electricity. 

Section G of paragraph D of said policy is as follows: “D. The company shall 
not be liable for any loss: (a) if the assured, any associate in interest, servant or 
employee of the assured or any person lawfully upon the premises is implicated as 
principal or accessory in effecting or attempting to effect the burglary; (b) unless 
books and accounts are kept by the assured from which the company can accurately 
determine the actual amount of loss; (c) caused or contributed to by, or occurring 
during a fire in the building in which the premises are located; (d) caused or 
contributed to by invasion, insurrection, war, riot, strike, the action of the elements, 
water, or explosives (except explosives used by burglars); (e) if effected by the 
opening of any safe or chest, by the use of a key, or by the manipulation of any 
lock; (f) unless the doors of all safes and chests are properly closed and locked 
by a combination or time lock at the time of the burglary or attempt thereat; (g) of 
money, securities or merchandise contained in any safe that is not burglar proof 
unless taken from an inner steel burglar proof chest closed and locked by a com- 
bination or time lock and opened by the use of tools, electricity, chemicals, or 
explosives as aforesaid after the outer door has been opened in the same manner, 
or unless such safe is described and insured herein as fire-proof only.” 

This clause is found under a heading of said policy headed “Hazard Limita- 
tions.” 

The plaintiff in error contends that under this clause, the safe being admittedly 
insured as fireproof only, it is entitled to recover independent of the manner in 
which the safe was opened or independent of the fact that there were no visible 
marks of force and violence upon the exterior of the safe. 

Insurance policies are but simple contracts between the parties, and it is the 
duty of courts to enforce those contracts as they are written, in the absence of any 
allegations of fraud or mistake with reference to their execution. Courts do not 
legislate or make new contracts for the parties, but simply construe and enforce the 
contracts as made. 

Plaintiff in error asked this court to hold that, under a clause limiting the 
liability of the insurance company, the quoted section G, above, operates to enlarge 
rather than limit a hazard assumed by the company. 

We cannot agree to this construction; it seems plain that this court cannot 
read into a clause limiting the hazards assumed by the company a meaning that 
the hazards are to be increased. 


Plaintiff in error cites a number of cases to sustain its position, but we think 
a careful examination of these authorities, except one or two, will disclose they are 
not in point and do not sustain the position of the plaintiff in error. 

Plaintiff in error cites the following cases as sustaining its position: Mosko- 
vitz v. Travelers’ Indemnity Co., 144 Minn. 93, 174 N. W. 616; Bruner Co. Vv. 
Fidelity & Casualty Co. of New York, 101 Neb. 825, 166 N. W. 242; Fidelity & 
Casualty Co. of New York v. Sanders, 32 Ind. App. 448, 70 N. E. 167; Rosenbach 
y. National Fidelity & Casualty Co., 204 Mo. App. 145, 221 S. W. 386; Schubach v. 
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American Surety Co., 73 Utah, 332, 273 P. 974; C. Kalbitzer Packing Co. v. Travel- 
ers’ Indemnity Co., 105 W. Va. 294, 142 S. E. 251; A&tna Casualty & Surety Com- 
pany v. Sengel, 183 Ark. 151, 35 S.W.(2d) 67; Columbia Casualty Company v. L. W. 
Rogers Co., 29 Ga. App. 248, 114 S. E. 718; Blacknall vy. Maryland Casualty Com- 
pany (Tex. Civ. App.) 52 S.W.(2d) 288; Vaudreuil Lumber Co. v. Aitna Casualty 
& Surety Co., 201 Wis. 518, 230 N. W. 704. 

In all the cases cited by plaintiff in error except the case of AStna Casualty & 
Surety Company vy. Sengel, 183 Ark. 151, 35 S.W.(2d) 67, and the Blacknall v. 
Maryland Casualty Company (Tex. Civ. App.) 52 S.W.(2d) 288, the terms of the 
policies are very different from those of the policy in question. The first case cited 
by the plaintiff in error, that is, Moskovitz v. Travelers’ Indemnity Company, was 
construed a policy providing for protection against loss where entry to safe was 
wade by actual force, of which there are visible marks on the safe. In this case 
the lock to the inner door bore marks of violence, and the court held that, inasmuch 
«s the policy did not specify which part of the safe shall show evidence of entry 
by marks of violence, recovery should be sustained. In the case of Schubach v. 
American Surety Company, the court was passing on exactly the same question, and 
that is true of the case of C. Kalbitzer Packing Co. v. Travelers’ Indemnity Com- 
pany and the case of Rosenbach vy. National Fidelity & Casualty Company. These 
and all the other cases cited by the plaintiff in error are therefore not in point, for 
the reason that they are construing policies containing entirely different terms, and 
almost universally the courts in construing policies containing similar provisions 
have denied recovery except in those cases where the evidence shows a loss occur- 
ing under the terms of the policy. In the A&tna Casualty & Surety Company v. 
Sengel, 183 Ark. 151, 35 S.W.(2d) 67, the Supreme Court of Arkansas sustained a 
recovery upon a policy very similar to the policy in question; Justice Kirby dissent- 
ing. From a careful reading of this case, we do not believe the reasons advanced 
therein are sufficient to warrant us in departing from the majority rule. In that 
case, there were marks of violence upon the inner door but none upon the outer 
door. 

In the case of Blacknall v. Maryland Casualty Company (Tex. Civ. App.) 52 
S.W.(2d) 288, the court was construing a policy very similar to the policy in ques- 
tion, and the same is true in the case of Vaudreuil Lumber Company y. A&tna 
Casualty & Surety Company, 201 Wis. 518, 230 N. W. 704; and in each of these 
cases a recovery was sustained, but in each of these cases there were visible marks 
of force upon the interior doors. 

From a reading of the policy in this case, it is clear that the insurance company 
Was agreeing to indemnify the plaintiff in error for loss occasioned by the forcible 
entry into said safe by violence and that marks of such violence shall be shown 
upon the exterior of said safe. Can it be said that marks of violence shown upon 
a wooden compartment in the interior of said safe after the outer door has been 
opened by the use of a key or the manipulation of the combination is a loss 
occasioned by a forcible entry into said safe by violence and that marks of said 
violence appear on the outside thereof? Most certainly not. And to hold other- 
Wise is but to make a new contract for the parties. 

The policy in question is not a general policy providing indemnity against any 
and all losses resulting from burglary, but only provides indemnity against such 
losses as results from loss occasioned by the means employed according to the terms 
of the policy. The very language of the policy itself shows clearly that it does not 
contemplate or cover losses where access is had to the inner part of the safe with- 
out the use of tools or explosives. The words, “By any person or persons making 
felonious entry into said safe by actual force and violence of which force and 
violence there shall be visible marks made upon the exterior of such safe by tools, 
explosives, chemicals or electricity,” clearly and explicitly exclude liability against 
the burglary or a theft committed by the working of the combination or when the 
combination was carelessly left unlocked. The policy was worded to limit its terms 
\o losses occasioned by burglary committed by making entry into the safe by the 
use of tools or expiosives applied directly to the outside of same; it being admitted 
m this case that no tools or explosives were applied to the outer doors and that 
there were no visible marks made upon the exterior of such safe by tools, explos- 
ves, chemicals, or electricity, then to hold the company liable is, as we have said, 
lut to rewrite the contract the parties themselves have made. How can it be said 
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that any marks of violence or any use of force upon the interior of said safe was 
an app plication of force and violence or visible marks of same upon the exterior of 
said safe? To assert such would be but to aSsert an absurdity. 

Plaintiff in error insists, however, that, by reason of paragraph G of section D 
of said policy, there is ambiguity in said policy, and that insurance policies are to 
be construed most strongly in favor of the insured and against the company, and 
that, as the object of the policy was to insure the loss of money, the policy be given 
that construction as will permit recovery where loss occurs. 

The unsoundness of this argument is that it assumes that the policy afforded 
blanket insurance against the loss of money by any burglary, however effected. The 
plain terms of the policy negative such an intention, and, while it is true that insur- 
ance policies are to be construed in favor of the insured and against the company, 
yet this rule has no field of operation unless the policy is ambiguous. Such rule 
does not permit or warrant courts to remake contracts or to change the face of 
their plan or explicit terms, and the rule applies only where the contract contains 
clauses of doubtful, ambiguous, or coriflicting terms, or is fairly and reasonably 
susceptible of two constructions and, if it appeared from a reading of the policy 
under consideraton that its terms were ambiguous or of doubtful, meaning, this 
court would not hesitate to resolve such ambiguity in favor of the insured. 

Indeed, the policy should be, if possible, construed to make effective the insur- 
ance and not defeat it, but, where the language employed is so clear that the 
indemnity is for loss occasioned by an entry into the safe in a particular man- 
ner, we cannot construe the provisions limiting the manner in which entry is to 
be made out of the policy and entirely disregarded these provisions; however 
ereat our inclination might be to uphold a policyholder against technical and 
cbscure provisions of a policy designed for avoidance of liability thereunder, we 
cannot rewrite the contract for the parties to effect this end. 

We think the views herein expressed are those announced by the great 
majority of the courts construing policies with similar provisions and is in 
harmony with the great weight of authority and the best reason. Blank v. 
National Surety Company, 161 Iowa, 648, 165 N. W. 46, L. R. A. 1918B, 562; 
Frankel v. Massachusetts Bonding & Insurance Co. (Mo. App.) 177 S. W. 775; 
First National Bank v. Maryland Casualty Co., 162 Cal. 61, 121 P. 321, Ann. Cas. 
1913C, 1170; Mitchell v. German Commercial Acc. Company, 179 Mo. App. 1, 161 
S. W. 362; Wolf v. 4Etna Accident & Liability Co., 183 App. Div. 409, 170 N. Y. 
S. 787; Maryland Casualty Co. v. Vexler (Tex. Civ. App.) 66 S.W.(2d) 1081; 
Northwestern Casualty & Surety Co. v. Barzune (Tex. Civ. App.) 42 S.W.(2d) 
00. 

Plaintiff in error contends the court erred in refusing to allow it to file its 
amended reply, which simply set up that the contract of insurance was ambig- 
uous. This did not constitute error. Firemen’s Fund Insurance Co. v. Box, 
123 Okl. 113, 252 P. 433; Kershaw v. Reynolds, 124 Okl. 174, 254 P. 713; Allan v. 
‘Terrell, 126 Okl. 251, 259 P. 268. 

For the reasons stated herein, the judgment of the trial court is affirmed. 

The Supreme Court a the aid of Attorneys Cornelius Hardy, 
V. R. Biggers, and Frank L. Warren in the preparation of this opinion. These 
«ttorneys constitute an advisory committee selected by the State Bar, appointed 
by the judicial council, and approved by the Supreme Court. After the analysis 
ot the law and facts was prepared by Mr. Biggers, and approved by Mr. Hardy 
and Mr. Warren, the cause was assigned to a justice of this court for examina- 
tion and report to the court. Thereafter, upon consideration by a majority ot 
the court, this opinion was adopted. 





